The Mara-Lago Indictments. Trump on Trial:  A Briefing   
Text of a Podcast on Stocktonafterclass.  June 16, 2023 
This is Ron Stockton
I wasn’t sure I wanted to write a podcast on this topic.  But then I thought, what would I do if I were still in the classroom?  

There is no doubt.  I would provide students with a Background Briefing, as I called them.  This was something I started doing just a couple of years before I retired.  When something came up in the news I would give students an off-syllabus briefing on what you need to know to understand what is happening.  They loved those briefings.  Especially when I said they were off-syllabus (and off the exam, they hoped). 
Anyway, here is my briefing.  I hope you find it helpful. 

First, these indictments did not come out of thin air.  Let’s start with the fact that the day a President leaves office, the right to access restricted documents disappears.  Trump had no right to have these documents, or any documents.  By law, those belong to NARA, the National Archives and Records Administration.   There was an extensive effort, stretching over a year, to get Trump to return those documents.  Had he done so, the matter would have gone away.  Every ex-President  or vice president apparently ends up with some documents in the thousands of boxes that get taken away when they leave office.  There are almost always a few documents  in the residence or office that get thrown into a box of news clippings or birthday cards without anyone realizing.  When they are found, they are returned.  No harm.  No foul. 

Trump’s second option was to ask NARA  for a waiver.  This is called a Special Access Program, for those of you who are terminology geeks.   He might say he is writing his memoirs and needs certain documents for that purpose. He would return them asap.   If they agreed, he would have to keep them in a secure location (a SCIF – Sensitive Compartmentalized Information Facility) and only show them to people with security clearance. But he made no such request.  

Trump’s third option was to assert some privilege and insist he had the right to keep these documents. He would then file a  legal claim to them in  court.  He would almost certainly lose (which is why he did not take this option) and be told to return the documents (which he had no intention of doing). But if he followed that route, and obeyed the ruling, the matter would be over.  

The FBI never takes legal action against someone who returns a document taken by mistake. 

The indictment outlines the extensive, and extended, efforts to recover those documents.  
NARA began trying to recover those documents in May of 2021, four months after Trump left office.  The negotiators were told to be very courteous and respectful to the former president. But as the negotiations dragged on, they told Team Trump more than once that if they were not successful they would inform the Department of Justice and it would become a legal issue. At least once, Trump himself appeared at these negotiations.  He was very cordial and reassured NARA that he would be fully cooperative.  Just let us know what you need, he said.  The voice of cheerful reason. 
In January of 2022, NARA was given 15 boxes. They found 98 documents classified as Secret, 30 as Top Secret, and the rest as Confidential.  I will explain those terms in a minute. 
But when NARA realized they were being misled, they contacted the FBI on February 9, 2022. 

On March 30 the FBI opened a formal investigation.  We can only imagine the intense discussions that took place within the FBI and Department of Justice.  Potential prosecution of  a former President would be unprecedented.  But when I tell you about some of those documents, you may see why they thought they had no choice. 

On April 26 they convened a Grand Jury.  A Grand Jury is a collection of citizens, 16 to 23 of them, who are sworn to secrecy.  They must determine, with at least 12 voting yes, to go forward with an indictment.  This is a tradition that goes back into English law.  It is designed to be a check on a prosecutor.  Without a grand jury vote, the prosecution cannot go forward.  A grand jury votes on the basis of two questions.  Does it appear that a crime occurred?  And, is there reason to believe that the suspect committed the offense?  A Grand Jury acts on a “probable cause” standard of evidence.  A jury in contrast must be unanimous, and uses the higher legal standard of ‘beyond a reasonable doubt.’ The Grand Jury has a lower standard of evidence because they are being asked a less dangerous question:  “Have we heard enough to convince us that this should be turned over to a jury?  This is not a determination of guilt,  
On June 3, 2022 Trump’s lawyer signed a Certificate of Compliance.  Actually. Trump Attorney 1 (as the indictment says), who had been supervising the documents and apparently realized Trump was withholding documents, asked Trump Attorney 3 to come in to sign, which she agreed to do.  This looks to me as if she was thrown under the bus, as they say.  

The Department of Justice and FBI then sent people to retrieve the documents.  This was when Trump told them, “I am an open book.”  
Within a month, the FBI recovered security video showing boxes being removed from Mar-Lago. 

On August 8, 2022 the FBI showed up with a search warrant and entered Mara-Lago.  The agents were   in unmarked cars, wearing business suits. No FBI vests.  The came on a day they knew Trump would be away.  These accommodations were to respect the office he had held. 

 They found boxes, boxes, boxes.  In the toilet, in Trump’s living quarters, on a stage, and elsewhere. 
They recovered 103 classified documents.   17 were Top Secret, 54 were Secret, 31 were Confidential. 

Ok, before we go on, let’s look at those security classifications. Secret, Top Secret, and Confidential. 
Classification
There is secrecy and then there is secrecy.   There is a joke that every bureaucrat in Washington has a stamp that says “Secret.”  I had one of those stamps when I was department chair.  Mine said Confidential.  It would be used on personel documents, such as the annual faculty evaluation.   Usually, several people had those documents, but we all understood that discussion of personnel issues were in camera – not to leave the room. 

Consider the President’s schedule.  It  is confidential and will be restricted. That is for security reasons.  A low level staff person could not share with friends the president’s schedule for tomorrow.  But as soon as the day has passed, that classification disappears, even if the stamp does not.  Who cares what the President did yesterday?  Even a potential assassin can know what the president did yesterday. 

But there are other issues that are more sensitive and have higher level classifications.  An ambassador at a party might talk to a foreign diplomat and file a report on gossip that the foreign minister of that country drinks too much.  Or had a secret meeting with another Foreign Minister.  Diplomats are required to file such memos and they will be restricted. National security is not compromised if that report leaks but still it could be embarrassing.  

Likewise, there may be a secret assessment of the leader of a foreign country.  The report may say that the leader of that country uses drugs, has a mistress, is taking bribes from some third country, has a fatal disease.  That is an official report based on confidential evidence.  Leaking it could be very damaging to our relations with that country.  And if it leaked it might be possible for our contact to be arrested, or worse.   It will receive a higher level classification. 

But national security classifications are the top of the food chain.  Our assessment of the military capabilities, and weaknesses, of a potential adversary.  Or even of an ally.  The secret nuclear weapons program of a certain country.  The secret plans for how we would attack an adversary in the event of a war.  Or even our plans to assassinate someone.  General David Petraeus lost his reputation and his career when he shared with a female reporter working on his biography his personal journals with extensive details about strategy and personnel and meetings.  (It didn’t help that he was having an affair with her).  No one thought she was leaking those documents to the Taliban  but still,  that was a serious breach of security. He was convicted in a civil court of a misdemeanor for a security breach.  He was given two years probation with a $100,000 fine.  He was spared a court-martial. 
So what about those various  classifications?  
Top Secret is the highest classification.   Let me read the definition from the indictment. 

“Information is classified as TOP SECRET if the unauthorized disclosure of that information reasonably could be expected to cause exceptionally grave damage  --exceptionally grave --  to the national security that the original classification authority was able to identify or describe.”   
(Is that last part confusing?  I think so.  It surely means something but I am not sure what). 
SECRET is the same except “exceptionally grave damage” is replaced with “serious damage.” 

CONFIDENTIAL drops off the modifiers and simply says “damage” to the national security. 

The Presidential Daily Brief, PDB, would be one example.  This is typically a short summary, perhaps two pages, pulling together the most important findings of the intelligence community in its multiple agencies. CIA, NDA, NSA, etc. I once spoke to a person who did this for President Reagan.  He was a military officer who met the President every morning.  He would sit outside the Oval Office with his report.  He had stayed up all night with a research team, reviewing major findings that the president would need to know.  Then he would show up with two copies,  one for the president and one for the National Archives.  Intelligence would also keep a third copy.  That was it.  The first time we, the public,  ever saw a PDB was after September 11 when we learned that one of the PDBs had reported that Osama bin Laden was planning to hijack planes.  It is not clear that George W ever read that because he was on vacation and it was given to his chief of staff, Dick Cheney.  W was also a bit irresponsible about doing his homework and often left the PDB to his staff.  Trump was known to make copies and pass them around, for example giving copies to Jarred Kushner.  Kushner you may remember had been denied security clearance when Trump brought him to the White House but Trump had asserted his right and approved him anyway.  We have no idea what Jarrod would have done with those documents, but it would be of exceptional interest to foreign agents to know what the President was being told about their leaders.  I am thinking about the pro-Russian oligarch who led Ukraine before Zelensky replaced him. We can assume Trump received a PDB on that government.  As with George W and the warning that there were hostile agents in the country planning to attack, we cannot be sure he read it. 
But the fact that someone has Top Secret clearance  does not mean they get to see everything.  There are various sub-classifications of clearance.  For example, someone who has Top Secret Clearance may not be allowed to see something regarding Iranian nuclear systems. That may require a separate clearance.  And those excluded may not even know they have been excluded.  And then there are super restricted classifications that may only have a handful of authorized recipients.  Maybe the National Security Advisor, the Joint Chiefs (our top military brass) and a few other people.  Some classifications are classified and we may not even know they exist.  When Trump became President there were discussions in the intelligence community about how detailed his briefings should be, given his propensity to share information.  They had an obligation to inform him, but could they keep it general enough so that if he was trying to impress guests at Mara-Lago he would not get someone killed?  
Peter Bergen is a major intelligence expert.  He was the person who interviewed Osama bin Laden before September 11 if you are familiar with that famous interview.  Bergen asked two former government employees who dealt with intelligence issues to deconstruct some  of the specific indictments in the Trump case.  His experts were Douglas London and Mark Stout.  London is a retired 34-year veteran of the CIA’s Clandestine Service with postings in the Middle East, Africa, and Asia.  He spent most of his career recruiting spies.  Stout spent a decade as an intelligence analyst in the CIA.  Bergen’s article was published by CNN on June 15 if you are interested. 

London commented on one document.  Ok. I have to warn you that these document identifications are in bureaucracy-speak so you may have to read them twice.  

The document in the indictment is identified as 

“TOP SECRET(redacted) (redacted) ORDON/NOFORN.  Document dated June 2020 concerning nuclear capabilities of a foreign country.” 

What do those words mean?  Well, Top Secret is obvious.  But then there are two Redacted statements.  That means there are additional security classifications that are too sensitive to include in the indictment.  ORCON means only the originating source (for example the CIA) can approve release to another intelligence organization. NOFORN means nobody from a foreign country can see it.  You might say, “No kidding” but we  do have intelligence sharing agreements so I guess that means we cannot share this with the British or Germans or Israelis.  
Another indictment was labeled TOP SECRET//HCS-P/SI//ORCON-USGOV/NOFORN.  This is labeled “Undated document concerning military activity of a foreign country.” 

What do these things mean?  Bergen’s expert said HCS-P means “Human Control System,.”  That refers to a “human source.”  ‘P’  refers to “Proprietary,” meaning “a particularly sensitive human source operation.”  In other words, a well placed spy working for the CIA.  The “SI” refers to “Signals Intelligence.”  The intelligence involved signals interception, such as from a cell phone. 

Another document about “the military capabilities of a foreign country,” from January 2020 was marked “TOP SECET//[redacted]/TK/ORCON/IMCON/NOFORN.” It had a classified code word so secret that it was itself redacted.  The notation ‘TK’ is short for “Talent Keyhole.”  This means overhead imagery such as a satellite. 

London explained that while the intelligence is important, the source may be even more important.  “Documents are classified to protect the sources so that we can continue collecting that information and protect the sources who are doing it.  The sourcing of the collection technology is usually the most sensitive aspect, not the information itself.  If you find out about Iranian war plans, Russian war plans, Chinese war plans, we know how many planes, tanks and where they might attack.  But the  way you collected is what’s most sensitive.”  In other words, if a spy is uncovered or a particular technical intelligence collection method is revealed, an entire stream of  important intelligence might dry up.

Bergen asked Mark Stout about six documents in the indictment with labels of TOP SECRET and SPECIAL HANDLING all of which are identified as “White house intelligence briefing (s)” that took place 2018, 2019 and 2020. 

Stout said these would be Presidential Daily Briefs.  He said that when a president heard these things “his hair is going to be on fire when you tell him.” By the way, this term “hair on fire” is  used in intelligence to mean that when you hear this you would say, “Oh My God.  You have to be kidding. “  I remember one experienced former intelligence officer saying that when he saw those classifications, his hair stood on end.  He said even thinking about what those documents contained made him tremble. 

We have had previous cases of treachery within, if that is what this is.  I am thinking of Aldrich Ames, who was a CIA spy for the Russians, and Robert Hanssen, an FBI official who was also a spy for the Russians.  The head of the Justice Department said the Hanssen case was “the worst intelligence disaster in U. S. history.”  If you are interested, there is a very good film called Breach about his story. Interestingly, Hanssen died just this month, June 5.  
When the earlier case of Jonathan Jay Pollard occurred, the Secretary of Defense had made a similar statement about him when asking the court for an exceptionally long sentence.  Pollard was an officer in Naval intelligence who volunteered to spy for Israel.  He would have documents sent to his office then take them home at night, copy them, and return them the next day.  By the time they caught him, he had taken 110 square feet of documents.  I am not sure how many “boxes” that would be in contemporary terms.  Pollard’s supporters in this country often argued that he had not given these  to an enemy but to a friendly state, Israel.  But this was before the Soviet Union eased its borders and Israel was trading those documents to Russia in exchange for Jews.  In all three of these cases, Ames, Hanssen, and Pollard, our contacts (assets, spies, whatever) within the Soviet Union began to disappear, mostly executed for treason.  Pollard also gave up our communication codes, so the Soviets could listen to our military conversations.  Those codes had to be rewritten, at great expense. 
Let me mention three other cases that might serve for comparison purposes.  One is that of Sandy Berger, former National Security Advisor under Clinton.  When he was writing his memoirs, he smuggled a few documents out of the National Archives, hiding them in his socks and underwear.  He was arrested, charged, and convicted.  He was sentenced to two years of probation with community service.  
Then there is the recent case of Reality  Winner  (her birth name in case you are curious).  She was a high school graduate from Texas who taught herself Farsi and Pashto and became a translator.  She received exceptional commendations for her work, especially in Afghanistan.  When she went to work for a contractor she copied one document, one, and sent it to The Intercept, an internet news source.   It dealt with Russian interference in the 2016 election.  At the time Trump was denying that there had been any Russian interference at all.  And she thought the public should know that U.S. intelligence knew otherwise.    Rather than quoting the document, The Intercept printed the document itself.  Almost immediately Winner was identified because of its markings.   She was sentenced to five years.  She got no personal benefit from this.  She thought she was acting as a good citizen.  She was not given bond, and now, after serving half her term and released on parole, she is still restricted to her locality, and had to give up her passport.  
And consider the case of Jack Teixeria, the irresponsible young person (21) in the Massachusetts Air National Guard who posted documents about Ukraine on a closed chat group.  He has been indicted on six counts of wilfull retention and transmission of classified information regards national defense.  Those counts involve ten years each if he is convicted.  
Ames, Hanssen,  Pollard, Winner, Teixeria and others were all charged under the Espionage Act.  As is Donald Trump. 
My suspicion is that had there not been a prosecution, there would have been an uprising within the intelligence, security community.  
So Let’s turn to the actual Trump indictments.  There are 37 counts. 31 involve the willful retention of national defense information.  3 involve withholding or concealing documents in a federal investigation. 2 involve false statements.  1 involves conspiring to obstruct justice. 
31 list specific documents.  One is exclusive to Walt Nauta, Trump’s valet who lied to the FBI.  The remaining five name both Trump and Nauta and involve perjury, obstruction, and conspiracy.  Most of these involve up to 20 year terms and $250,000 fines. One involves ten years.  Two involve five years. 

Regarding the specifics, most indictments involve what is called “the willful retention of national defense information” or “willfully retain and fail to deliver” such materials. Being classified adds to the seriousness of the situation, but the legal offense would exist even if they were not. 
 I think the discussion above gives you a sense of the grave danger of national security from holding and sharing these documents.  (A couple of these indictments involve Trump showing  documents to others.  In one case he showed the head of one of his fund-raising PACs a document involving Iran  and identified it as something he should not have.  In another case, he was being interviewed for a book and waved around a classified document about Ukraine to demonstrate something or the other. This last incident produced a curious development.  Trump had a practice of recording any interview he does with a journalist or someone writing a book.  I think if I were president I might do the same thing, but that tape is now evidence of criminal wrongdoing. 
Let’s get the Nauta case out of the way.  On different occasions, he lied to the FBI.  “I don’t know nothing about no stinking boxes.”  I never saw them.  I never touched them.  I never moved them.  But then there are the emails in which he discusses the boxes, one apparently from Melania asking him not to put them on the plane going to New Jersey because it is filled with luggage.  And  there is the surveillance video that shows the boxes being taken out of Mara-Lago.  He supervised that removal.  Trump is paying for Nauta’s legal expenses, and is still his employer, but the case against him is so strong you can bet Smith is going to try to get him to flip and testify in exchange for a sentence lighter than the 20 years and $250,000 fine specified in the indictment. 
t Most of the indictments involve what is called “the willful retention of national defense information” or willfully retain and fail to deliver” such materials. 
To give you a taste of the specifics, let  me tell you the descriptions of a few of those documents.  The format is to identify the document and its classification and then offer a description of its contents.  Here a few
· Communication with a foreign leader. 

· Nuclear capabilities of a foreign country

· The possible military attack by a foreign country

· An actual US attack in a foreign country.  This appears to be a PDB on the assassination of General Suleimani, the head of Iran’s Quds Force.  That was on January 3, 2021  and this PDB was on January 20. I suspect several countries would love to have a copy of this document. 

· A conspiracy to “corruptly steal” with others “known or unknown.”  Well, that’s mysterious, ,isn’t it, “known and unknown,” and a bit scary if you know yourself to be one of those “unknown”  people who has just been indicted but they are still searching for your name.  
· He misled and corruptly persuaded another person to withhold, hide, and move documents. 

· “He did make or cause to be made a materially false, fictitious, and fraudulent representation to a grand jury.”   
Well, that is an interesting string of words.  Those words – false, fictitious, and fraudulent – each has a specific, and different meaning, but I am not sure what those legal meanings are.  But that word “material” is very significant.  Trump argues to his believing base that “they ask you what you had for breakfast a year ago.  You tell them bacon and eggs and it turns out to be something else and they charge you with perjury.” (He actually used that example in the past).  No, Donald.  Not!   That word “material” means “central to the case.”  Is that document stored on top of the file cabinet or beside it?  That is NOT material.  Do you have that document or not?  That is material. 
Trump has done his usual diversionary thing of suggesting that others had also taken classified documents but they are not being prosecuted. Which means that he is being unjustly persecuted.  Of course, there is the predictable “what about Hillary?” refrain.  He seems obsessed with that woman.  As she said, she lives rent-free in his head.  But she was investigated by the FBI and found to have nothing of significance. 

Of course he also singled out Joe Biden, who allegedly took 1,850 boxes of documents with him and nobody said anything.  And some of those are being stored in DC Chinatown, which somehow explains an alleged bribe “the Chinese” had given to Biden.  This alleged bribe is linked to some work Biden’s son Hunter had done for a Chinese firm.  But in Trump World all facts point in the same direction.  And those in Trump’s  echo chamber accept and repeat any accusation as if it were direct from Above, which it is in a sense.  

In fact, these boxes of “stolen” Biden documents were the records of his lengthy senate career.  According to law, Senators own their papers and can do what they want with them.  Most donate them to a favorite university.  Biden donated his to the University of Delaware where they are sitting available to anyone who wants to conduct research.  Trump  also alleged that Obama had taken his records and no one was saying anything.  Very quickly the National Archivist issued a statement that Obama’s records had all been turned over to the National Archives and they would be stored permanently in Obama’s Presidential library in Chicago where they would remain under the authority of the archives.  All security classifications would remain in place. If President Obama wanted to see them he would have to do so under established procedures.  
Still, with all the bluster and fabrication, the matter had to be addressed so the Special Counsel decided to investigate the Biden and Pence cases from their times as Vice President.  Interestingly, they did not investigate Dick Cheney, Bush’s Vice President.  I suspect that was because he was no longer politically active.  

Both Biden and Pence welcomed the investigations and said they would cooperate fully.  Both told their staffs to make all properties and records available to the investigation.  There was no resistance, no denials, no efforts to evade.  No need for a Search Warrant.  
In both cases, the investigation found some odd classified papers that had been mixed in with other documents.  Those were returned without controversy. I think in the case of Biden there werea dozen documents.  There were also a few from the Pence properties.  The Pence case is closed. 
 In the Trump case,  there had been a period of negotiation in which the government had tried to get their property returned.  In fact, 15 boxes had been returned.  Consistent with past practice, anything returned was not considered a violation of law.  When the indictments came down, nothing in those 15 boxes was mentioned.  And yet there were those 64 boxes that Trump had held back.  He had hidden those, had urged his attorneys to say that they had conducted a “diligent search” and could confirm that there were no remaining documents on the Mara-Lago property.  He had even moved some boxes to other locations, These were the boxes involved in the indictments. 
When that initial contact happened, and Trump was asked to return those papers, he had two options that would have avoided the current situation.  He could have returned the boxes, and there would have been no remaining issue, or he could have said he had a legal right to have them and entered a legal appeal to the courts.  In neither case, would there have been any justification for the government to pursue criminal actions against the former President.  
But instead he lied (that is perjury), he plotted with others to conceal them (that is conspiracy), he shared them with others (we know from the indictment of two cases but surely there were more).  That is dissemination.  
If you are interested, this indictment is readily available on the internet.  Just search for Trump Indictment and it will pop up.  You might want to spend some time with the introductory narrative, and look at some of the indictments.  It says it is 60 pages long, but you can read ten or 15  pages and get a good overview.  
There are two concerns for how this trial might progress.  

One involves the judge. Aileen Cannon.  She is the most inexperienced person on the federal bench.  She was chosen to preside in this case by random draw from the three judges in that circuit.  When she was under review by the Senate for confirmation she filled out a standard questionnaire.  List all of your publications.  She listed some articles she wrote for a newspaper when she was a student intern.  Some were very light, on tomatoes and health, for example. None had to do with serious or legal issues.  Nothing in a law journal.  Asked of any speeches she had delivered, she said None.   Cannon was appointed after  January 6 in a rush to get those last few  Federalist Society appointees confirmed.  She was an assistant prosecutor before her appointment.  She has had a total of 14 days of judicial experience dealing with criminal cases.  In her short time on the bench she made two related rulings in the Trump case that were overturned.  One prohibited the Department of Justice from reviewing the documents it had recovered.  She also ordered a Special Master to review the documents recovered to determine if they were classified. Both of these decisions were responsive to requests from the Trump legal team.  Both caused delays.  Both were struck down by a three-judge panel of the Circuit Court.  This is a very conservative set of judges. Their decision was contemptuous of her ruling. Contemptuous.  
This is the person who will be presiding over the most important trial in American history. 

A judge in a case like this is very powerful.  She rules on whether evidence is admissible, whether jurors are acceptable, and whether the case is even acceptable.  Theoretically she could dismiss all charges on the grounds of prosecutorial misconduct, which the Trump attorneys plan to raise. This would surely be overturned on appeal to the Circuit court, but it would create a definite delay.  And speaking of delays, the judge determines when the trial will occur.  Special Prosecutor Jack Smith has asked for a “speedy trial.” That is a term in the constitution.  But a judge has discretion.  Cannon could rule that the trial should not occur until after the presidential election.  That may be Trump’s hope, that he will win the election, fire Jack Smith, and dismiss the whole thing.  Regarding her inexperience, if Cannon wants to do a good job, she can bring in technical experts to advise her on rulings and procedures.  But she has already made two bizarre rulings whose logic existed only in the minds of those who watch Fox News.  Who knows?  Maybe she is a Fox News junkie and instead of reading legal briefs she spends her evenings with Sean Hannity and Laura Ingraham.  God save us all if that is true.  Needless to say, I hope it is not. 
The other matter of wild-card concern has to do with the jury. A conviction must be unanimous.  That means it only takes one juror to produce a mistrial.  If somehow a  passionate MAGA supporter got on the jury and decided to sabotage the prosecution, that could happen.  I think it won’t.  I am only speculating here, and I may be too optimistic, but I see a more responsible outcome.  I think once the prosecution brings in witnesses who describe conversations with Trump and once their witnesses describe the meaning of those classifications and go through some of the content of those documents, the jury is going to be shocked.  I suspect some of them may have trouble sleeping at night.   Juries are known for taking their responsibilities seriously and even voting against their partisan preferences.  Let’s hope these jurors, whatever they decide, are equally conscientious.  I think they will be. 
There are two decisions that will have to be made early on.  One involves the “crime-fraud exception.”  Ordinarily, conservations between an attorney and a client are protected by law. The exception is when an attorney and a client use that confidentiality privilege to commit an illegal act, or conceal an illegal act.  Smith has subpoenaed the records and notes of some Trump attorneys and been upheld by a higher court.  But Trump’s attorneys will raise the issue again in trial and Cannon will make a ruling.  If she rules to exclude attorney notes, she will probably be overruled but it will create delay. 

The other issue – not in the hands of the judge herself – has to do with the rule that there cannot be cameras or recording devices in the court.  But in this case, there is a national interest in allowing media coverage.  People are going to be getting Trump arguments every night on Fox News, without having access to direct testimony.  The Supreme Court still bans cameras but they allow audio coverage.  This decision will be made at a higher level.  For the sake of an informed citizenry,  I sincerely hope they allow live coverage on some form. 
There is also a final dimension of this trial that I have not heard anyone discuss.  It does indeed take only one juror to kill a prosecution, but on the other hand there are 37 indictments.  I can imagine someone voting no, no, no on 36 of those indictments but agreeing to vote yes on one.  And even one guilty verdict would produce five to twenty years in prison.  And a felony conviction. 

Ok.  We are nearly finished but I want to offer a few final speculations on my part. 
Speculation One. If Trump wins the presidency and is also convicted (two very big Ifs) could he pardon himself?  Certainly another Republican president could pardon him, but could he pardon himself?  The Supreme Court would have to make a final ruling on this, but I think not.  There are two reasons for my answer.  First, there is a general principle of law that a person cannot be a judge in his own case.  Second, the wording of the constitution suggests otherwise.  The President has the power to “grant  pardons.”  Grant means give.  You can’t give yourself something you already possess.  I can grant an award to my student but how would I grant an award to myself?  Dictators grant themselves titles, but that is not something we think of in a democracy. 

Of course, this conclusion is  based on the assumption that the courts will follow the normal  principles of jurisprudence.  In this strange MAGA world, who knows? 
Speculation Two:  I have been hearing this in discussions, and am not convinced myself, but want to share it with you.  Two incidents of dissemination, i.e., sharing or showing documents, happened in Trump’s New Jersey facility Bedminster. Those were showing the Iran document to a PAC leader, and showing a document on Ukraine during his interview with an author and a publisher. Curiously, the FBI did not search that facility even though they had reason to think Trump might have moved documents there.   This raises an interesting speculative option, should Judge Cannon dismiss the case.  The DOJ rules require that a case be brought in the location where the offense occurred.  Smith choose Miami to avoid an allegation that he choose DC because it would be more prosecution friendly.  That leaves New Jersey in reserve.  If the judge makes the shocking decision to dismiss the case, it could be reopened overnight in New Jersey.  As I said, this is speculation too far for me, but I wanted to tip you off to the fact that others consider it probable. 

Speculation Three:  I have said from the beginning that I think Trump may take plea deal.  If it becomes obvious that he is going to lose the case, he may offer to plead guilty to some lesser offense that does not involve jail time.  But there are two impediments to this possibility.  First, Jack Smith may not want to deal.  He may feel that these offenses are so serious that they require a conviction.  Second, this assumes that Trump will listen to his attorneys.  He is not very good at that.  When one of them suggested early on that he approach the Justice Department on Trump’s behalf to work out an agreement to return the documents in exchange for dropping the case, Trump’s more “pugilistic” attorneys and advisors (as the news reports had it) persuaded him to charge forward. 
Well, there you have it.  My insights, observations, and even a few predictions.  At this point, you are as likely to get right what comes next as I am.  But I would like to leave you with the assessment of Trump’s Attorney General, William Barr.  “If even half of this is true, Trump is toast.” 
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