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PREFACE

This 18 a study of a neglected subject 1In American
Government. The approach 1s partially legsl, pasrtially his-
torical, and partially analyticai. The central interest is
the constitutionsl and statutory provisions, but adequacy
and policy of succession law are alsc considered. There
have been seven cases of vacaney and two of inability in the
presidential office., The present study ;s not primarily a
history of these nine cases, but the §olitica1 and personal
aspects of several cases are considered in some detail, be-
cause they are a part of the pattern by which the presiden-
tinl succession precedent has developed. The oprecedent by
which the Vice President becomes the President and the theories
by which it hes been sttacked and defended have resulted from
the interaction of legel concepts, personalities, and the
political scene at different times.

The study is based primarily on original sources, the
records of the Constitutional Convention, debates in the rati-
fying conventions, congressional debates, hearings, and reports,
decisions of state and federal courts, and newspapers. Because
of the nature of the subject, many fruitless sources were
searched. 1t was necessary to check the debates and documents
for every session of all elghty Congresses and newspapers pub-
lished during the fifteen periods of vacancy in the Presidency
or Vice Presidency. The unpublished papers of members of the
Congress and the Cablnet were searched 1f the circumstances in-
dicated that these papers might contaln relevant material. 1In
some cases the seasrch was rewarding, but in many cases it was
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CHAPTER I
THE SUCCESSION CLAUSE

Heaven guards over thls country well, considering how
many opportunlitlies for e¢risss are offered by the gaps and
uncertalinties In the constitutional and statutory provisions
for presidential succession, an elder statesman recently ob-
served., "This Nation 1s the greatest Nation in the worlg,"
he continued, "and yet a combination of circumstances may
arise under which we would have no head, no President; we
are just trusting to luck, end it is an awful gamble with
fate."l To have regulations for presidential succession
which are free from doubt and adequate to meet any contin-
gency has always been important, but it becomes vital with
the concentration of power in the hands of the executive and
the rise of the United States to a position of world leader-
ship. The amblgulties and omissions in the provisions for
executive succession, which several times ln the past caused
political and sedministrstive embarrassment, on some future occa-
sion when there masy be no time for repalr could lead to national

calamity.

The sline gqua non of succession law is that it provide for

the exercise of executive power at all times. Because the Con~-
stltution as interpreted by usage contains no effective provi-
sion for the exercise of presidentiasl power during the Presi-
dent's inability, the executive branch of the United Ststes
Government discharged only routine business for eighty days

while President Garfield lay at death's door. Such a state of

1 Senator Theodore Frances Green before the Senste Com-
mittee on Rules and Administration. Heerings on 3. Con. Res, 1,
5. 139, S. 536, S. 564, 80th Cong., 1st sess., 6.
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affairs was certainly not desirable in 1881, but being without
a Chlef Magistrate for so long a period would probably prove
disastrous today. A second necessary characteristic of suc-
cesslon provislions is that they leave no doubt as to who may
legally exercise the powers and discharge the duties of the
presidential office at any given time. A single, lucid inter-
pretation of the succession clause and the laws made in pursu-
ance thereof, however, has never been agreed upon. There 1s
no unanimous coneclusion concerning the status and tenure of a
Vice President who acts as President during the inability of
the latter. Some say he would supergéde the President for the
remeinder of the term. Others contend he would step down when
the President's disabllity is removed. It 1s apparent that a
serious situation ccﬁld arise 1f, in such & case, the Presldent
and Vice President represented divergent factions of a sharply
divided party. The problem of the tenure of a Vice President
acting as President during the latter's inability serves to
demonstrate the danger of having the right to exercise execu-
tive power surrounded by confusion and disagreement.

Whenever there 1s a case of the Vice President's exercising
the powers of the Presidency because of a vacancy in the latter
office, or whenever there l1s a case of presidentiasl inebility,
the questions of the meaning, adequacy, and policy of the Con-
stitution and laws regulating presidential succession are de-
bated; and the discussion ends only in showing the confusion
and utter leck of agreement surrounding the subject. The
debaters become so confused with constitutional gquestions and

often so motivated by the partlisan advantages of the moment
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that, when the threatened crlsis passes, they defer the ques-
tion of presidential succession untlil another crisis threatens.

The extent to which existing law 1s adequate, constitu-
tionsl, and desirable, and the extent to which the problems
involved may be solved by legislation wilthout resort to con-
stitutional amendment has never been thoroughly canvassed.

The purpose of the present study is to fill this need and to
propose a solutlon to the presidentisl successlon problem.
Limits of space prevent a conslderastion of succession in re-
lation to the case of a Pfesident-elect, because the interre-
lationship between this problem and those 1lnvolved in the
electoral college system and the time set for the beginning of
the presidential term 1s such that no one of the questlons can
be given adequate consideration without a thorough exsmination
of the others. Since the electoral college system and the
time set for the beginning of the term are beyond the scope of
this study, succession as treated in the Twentlieth Amendment
hes been omitted.”

The basic constitutional cguestion upon which the solution
of most succession problems depends 1s whether or not one who
acts as President under the succession clause 1pso facto be-
comes the lncumbent of the presidential office. To state the
gquestion in the language of the Constitution, must one actually
succeed to the office and become the President in order to "ex-
ercise the Office of President of the United States"® or to

"got as Fresident"4 or to "discharge the Powers and Duties of

€ A President in office is to be distinguished from a
President~elect.

S Article I, sec. 3, cl. 5.
4 Article II, sec. 1, cl. 5; Amendment XX.
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the said Office?"® The Constitution provides for two sets of

circumstances, vacancy and inability. According to the docu-

ment, vacancy can occur by removal, death, or resignation.6

To date, vacancy has occurred seven times, all by death of the
President. No President has resigned and none has been removed.
On each of these seven occasions, the Vice President took the
oath of office prescribed for the President and was generally
recognized as the President of the United States. When cases
of inabllity ocecurred, no action was taken. A study of the
only two cases of presidential inabillty to date shows that

the pfeéedent established in case of the President's death was
one of the major causes of inaction on both occesions. Exam-
ination of attempts to leglislate on the subject of presidentisl
succession Iindicetes the same precedent to have compllcated

all the problems involved.

During the pest hundred years there have been two schools
of thought on the qgestion of whether one who acts as President
under the succession clause becomes the President. The one
maintains that in case of the President's death, resignation,
or removal, the office becomes titularly vacent for the time
being, and its powers devolve upon the Vice President, or, if
there be no Vice President or if he be disabled, upon the offi-

cer designated by the Congress. It contends further that the

S Article I, sec. 1, cl. 5.

6 Loc. cit. The clause is as follows: "In Case of the Re-
moval of the President from Office, or of his Death, Resigna-
tion, or Inability to discharge the Powers and Duties of the
sald Office, the Same shall devolve on the Vice President, and
the Congress may by Law provide for the Case of Removal, Death,
Resignation or Inability, both of the President and Vice Presi-
dent, declaring what Officer shall then act as President, and
such Officer shall act accordingly, until the Disablility be -
removed, or a President shall be elected."



Vice President or designated officer retains his originsl
office, entrusted with the additional duties of the Presidency.
Finally, it says the Vice Presldent or designated of ficer tem-
porerily performs the duties of the President in the event of
the latter's insgbility, but the President continues in the
office and is to resume its functions when the disability
passes. In sﬁmmary, this school of thought looks on the Presi-
dent's successor, whether it be the Vice President or an officer
designated by the Congress,.as an acting President with limited
tenure; it does not look upon him as President of the United
States.

The second school of thought argues that in case of vacancy
in the Presidency, the Vice President becomes the President for
the remainder of the term; but, 1f there is no Vice FPresident
available to serve, the offlcer designated by the Congress merely
acts as President for the unexpired portion of the term or, per-
haps, until a Presldent is chosen at a special election. In
cases of inability, however, some adherents of this school be-
lieve the Vice President or designated officer merely acts as
Pregident for the duration of the inability, while others cén—
tend that the Vice President becomes the President for the re-
mainder of the term for which he and the Preslident were elected.
No adherents of this school argue that the designated officer
has the exalted status or protected tenure which they accord
to the Vice President,

Because the solution of many problems involved in presl-

dential succession deperds on whether or not the powers and
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duties of the Presidency can be separated from the office in
such a way as to allow one to exercise them without becoming
the President, the first three chapters will be devoted to a
consideration of this question. The remainder of the present
chapter will be concerned with an exsmination of the records
of the Federal Convention to determine 1f the framers of the
Constitution intended one upon whom the pr esidential function
devolved to become the President. The purpose of the followiling
two chapters is to trace the establishment of the precedent by
which the Vice President becomes President upon the deasth of
the latter, to examine the thesis set forth by each of the two
schools of thought on this subject, to analyze the reasoning by
which each position has been sustained, and to consider the im-
portance of each in dealing with the practical problems involved
in presidential succession. Unanimity emong the adherents of
either school on all points has often been lacking, and they
have not always been willing to accept every loglical implication
of their respective positions. Material differences in point of
view between spokesmen for each school and.inconsistencieé of
each theory will be discussed. With the first three chapters
as a basis, subsequent chapters will treast the problems involved
in dealing with presidential inabllity and in legislating to
provide a successor in case both the President and Vice Presi-
dent die, are removed, resign, or become disabled.

B. THE FRAMING OF THE SUCCESSION CLAUSE

1. PROCEEDINGS IN THE CONVENTION

Of the various written plans submitted to the Convention,
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only the Plnkney Plan made provision for executive succession.’
‘I‘he_ Virginla end New Jersey Plens were sllent on the subject.
Presidentlsal succession was flrst mentioned on the floor of
the Convention by Hamilton on June 18, 1787, when he presented
his plen orally.® The Commlttee of Detail apparently thought
there was some merit in the Hamilton-Pinkney suggestion, be-
cause succession provisions were Incorporated in the second
section of the tenth article of the committee's report, sub-
mitted August sixth. It was as followss:

In case of his [ the President's] removal as aforesaid,
death, resignation, or disability to discharge the
powers and duties of his office, the FPresident of the
Senate shall exercise those powers and duties, until

another President of the United States be chosen, or
until the disability of the President be removed .9

7 Max Farrand, The Records of the Federal Convention of
1787 (1911), III, 600, Article 8 of the Pinkney Plan presented
May 29 was as follows: ™In case of his removal death resigna-
tion or Aisabllity the President of the Senate shall exerclse
the duties of his office until snother Presldent be chosen--
& in case of the death of The President of the Senate the
Speaker of the House of Delegates s shall do so==-="

8 Ibid., I, 292: "On the death reslgnation or removal of
the Governour hls authorities to be exercised by the President
of the Senaste till & Successor be appointed." It should be
noted thet Hamilton's executive wes to hold office during_good
behavior. The plan provided only for complete vacancy, falling
to mention dlsability or inebility. Hamilton ssild that under
his proposal, "the president of the senate [was] to officiate,
with the same powers, until another 1is elected." Ibid., I, 300.

Section 14 of the plan which Hamilton never presented, pro-
vided: "The President of the Senate shall be vice Preslident of
the United States. On the death, resignsastion, impeachment,
removal from offlce, or absence from the United States, of the
President thereof, the Vice Preslident shall exercise sll the
powers by this Constitution vested in the President, until
another shall be appointed, or untill he shall return within
the United States, 1f his sbsence was with the Consent of the
Senate and Assembly." Ibid., III, 625.

® Ibid., II, 186. Among the notes of the Gommittee of De-

tail, one finds a marginal note in Rutledge!s handwriting: “The
Presiat. of ye Senate to succeed to the Executive In Case of

_deet¥ [sic.] Vacancy untill the Meeting of the Legisle.™
Ibide., IT, 146; IV, 47. Also among the notes of the committee




»The problem was debated on the twenty-fourth and the
twenty-seventh of August and then referred to the Committee of
Eleven, which was crested to consldexr especlally difficult-
problems., On September fourth the committee maede it sz report,
suggesting that a Vice Presldent, as distinguished from the
President of the Senate, be placed in line of sucecession. The
report dld not meke provision for successlon beyond the Vice
President.lo The important thing about this draft is that it
provided that the Vice President exerclise the powers and dis-—
charge the duties of the presidential office only until another
President was chosen or until the inability of the President
was removed. He was not to continue to act as President for
the remainder of the term, but James lcHenry of Marylsnd, a
member of the Committee of Eleven, recorded that no provision

was mede for a new election 1n case of the death or removeael of

is found the following note in Wilson's handwriting: "He shall
be diemtsSed removed from his Office on Impe=mchment by the
House of Representatlives, and Conviction in the Supreme

Court, of Treason or Bribery or Corruption, In case of his Im-
peachment Jismiaston, Removal, Death, Resignation or Disability
"to discherge the Powers™ and "4 Duties of his Dewertment Office;
the President of the Senate shall exerci se those Powers and
Duties, until another President of the United States be chosen,
or until the President impesched or disabled be acquitted, or
his Disability be removed."” Ibid., II, 172. The words here
crossed out were crossed out iIn the manuscript, and the itaelil-
cized words were inserted.

10 n . ..and in case of his removal as aeforeseid, death, ab-
sence, resignation or inabllity to dlscharge the powers or duties
of his office [, ] the Vice President shall exercise those powers
and dutiles until snother President be chosen, or until the inabil-
ity of the President be removed." Ibid., II, 495, 499, The extra
comma [,] is found in Madison's HNotes but not in the Journsl.
Madison sald his copy was exact and veriations in the printed
journal resulted from the lncorporation of later smendments. On
this point, see a brief paper prepared by Hemry E. Davig, "In-
ability of the President,! S. Doc. 308, 65th Cong., 3rd sesso.,
lO"‘llo
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the President.ll

On the twenty-seventh of August, Hu Williamson of North
Carolina suggested that the legislature ought to have power
to provide fof "ocecasional successors,"l2 but it was not until
September seventh that a motion was offered to insert the fol-
lowing clause:

The Leglslature may declare by law what officer of the

U, S -- shall act as President [, ] in case of the

death, resignation, or disability of the President and
Vice-President; and such officer shall aect according}g i,1]
until the time of electing s President shall arrive.

James Medlson, observing that this, as worded, would pre-
vent the filling of a vacancy by special election of the Pres-
ident, moved to substitute "until such disability be removed,
or & President shall be elected.'" Two objections were made to
Medison'!s amendment.. Some thought there would be difficulty
in celling =an election other than st fixed times, because of
the process estebllshed for the cholce of the Executive. Others
objected that the amendment would restrain the legislature to
making temporary sppointments. In spite of these objections,

Madison's motion was ngpted.l4

11 1pig., II, 504.
12 1pig., II, 427.

15 1pid., II, 535. The motlon was offered by Edmund Ran-
"dolph. The two extra commas L, ) are found in Jonathan Elliot's
Debates in the Several States (2nd ed.; 1881), V, 520 but are
omitted in Farrend's Records.

14 Loc. cit. In the Journal this amendment was put in the
original motion. The Journal reads as follows: "The Leglslature
mey declare by law what officer of the United States shall act
as President [, ] In case of the death, resignastion, or disability
of the President and Vice Presldent; snd such Officer shall act
accordingly, until such disability be removed, or a President
shall be elected." 1Ibid., II, 532. The extra comma is found in
Elliot's Debates but not in Farvand's Records as explained in
n. 13, sugra. " The other punctustion is identical in both.
Madinon recorded in his notes that Randolph's motion as amended
by Madison carried six to four and one divided. Ibid., II, 535.
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When the proposed Constitution went to the Committee of
Style, it contained two provisioné dealing with presidential
succession, one providing for the devolution of pr'es.idential
power on the Vice President and the other empowering the Con-
. gress to designate a succes sor in certain cases. Each was a
separate provision. Each was modified by a temporsal clause
limiting the tenure of the acting President to the duration of
the dissebility or until snother Preslident was elected. The
Committee of Style reported on the twelfth of September. Com-
parison of the draft as sent to the Committee and the draft
as reported shoWs five important changes to have been made in
committees (1) The two paragraphs were consolidsted. (2) The
temporal clguse limiting the tenure of the acting President
was used only once instead of Peing used to modify each part of
the provision separately. Thus the so-called "succession clause,)"
as reported by the Committee of Style, was a single sentence
consisting of three clauses: an independent clause providing
for the devolution of presidential power on the Vice President,
an independent clause empowering the Congress to designate a
sﬁccessor in certain circumstances, and a dependent clause
limiting the tenure of the acting President. (3) The Committee
changed the only seml-colon to a comma. Hence only commas were
used’.and the three clauses were separated from each other by
commas. (4) The Commilttee substituted '"the sawe shall devolve
on the vice-president® for "the Vice President shall exsrclse
thogse powers and duties." (5) The Committee reverted to the

earlier language in the dependent clause, "until the disability
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be removed, or the period for chusing another president
arrive."1%

There 1s no record that objection was raised by the Con-
vention to the first four changes; but on September fifteenth
a verbal amendment was made changing "or the period for chusing
another president arrive” to the clause found in the Constitu-
tion today, "or a President shall be elected,” in conformity
with the vote of September seventh., The amendmenf was adopted

without discussion. 16

-

15 The changes made by the Committee of Style can be seen
clearly by putting the draft as sent to the committee in the
left column and the clasuse as reported in the rights

Article X, sec. 2! ™....and in Article II, sec. 1l: "In case of
case of his removal sas afore—~ . the removal of the president
sald, death, sbsence, resigna- from office, or of his death,
tion or inabillity to discharge resignation, or inability to dis-

the powers or dutles of his charge the powers asnd duties of
office the Vice President the said office, the same shall
shall exerclse those powers devolve on the vice-president,

and dutlies until another Pres- and the Congress may by law pro-
ident be chosen, or until the vide for the case of removel,
ingbility of the President bse Geath, resignation or inagbility,
removed." both of the president and vice-
Ibid., II, 575. president, declaring what offi-
Article X, sec. 1l: '"The Legis- cer shall then act as president,
lature may declare by law what and such offlcer shall act ac-
officer of the United States cordingly, until the disability
shall sct as President in case bPe removed, or the period for

of the death, resignation, or chusing another president arrive."

dissbility of the President {"the period for chusing another
and Viee President; and such president arrive" crossed out
Officer shall act accordingly, and "a president be chosen" in-
until suech disability be re- serted by Madison,]

moved, or a President shall Ibid., II, 598-599,

be elected" Ibid., II, 573,
The punctuation above is exactly as found in Farrsnd's Records.

16 1p14q.,, II, 626. Ses p. O end n. 14, supra.
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2« INTERPRETATION OF THE PROGEEDINGS

A review of the evolution of the clause and a considera-
tion of the remarks msde in the Convention show that the framers
of the Constitution intended the Vice President or "officer"
designated by Congress to act as President ad Interim until =
President could be elected or the presidentlal dlsabllity was
removed., Three sets of evlidence are offered to substantiate
this proposition: (1) The language used was such as to make it
clear that the Vice President or designated "of ficer" was not
to succeed to the higher office. (2) In each draft of the suec-
cession clause there was a dependent clause limiting the tenure
of the acting President, whether he be the President of the
Senate, the Vice President, or an "officer" designated by law,.
(3) The debates in the Convention indicate a bellef that the
acting President would surrender his presidentigl functions as
soon as the President's inability passed or a President was
elected.

The first setlof evidence demonstrates the intended ante-
cedent of "the Same" as used in the succession clause to be
"Powers and Duties of the sald Office" rather than "said Office."
Esch of the original plans, as well as the notes and report of
the Committee of Detsll, used language synonymous with " Powers

and Duties.“lv Even after the Committee of Eleven introduced

17 The Pinkney Plen: "the President of the Sensate shall
exercise the duties of his [the President's] office." Ibid.,
IIT, 600. See n, 7, supra. In one of his plans, Hamilton
spoke of the exercise of gubernatorial authorities by the Pres-
ident of the Senate, in his other plan of the Vice President's
exerclse of presidential powers. Ibid., I, 292; III, 625.

See n. 8, supra. In the notes of the Committee of Detail
There 1s a note 1n Wilson's handwriting: "the President of the




13.
the office of Viee President, it wss not suggested that the
Vice President should suceceed to the higher office. Rather,

he was to exercise the presidentlal powers and duties.le The

provision empowering the legislature to provide for succession
beyond the Vice President stipuleted that this occaslonal suc-

cessor should act as President.19 Thus, when the draft Consti-

tutlon was referred to the Commlittee of Style, it provided that

the Vice President was to exerclse those powers and duties and
20

the "offlcer" designated by Congress was to sct as President.

The Committee of Style was authorized to put the draft Constitu-
tion into clear and concise language, but had no jurlsdiction to
change substantive provisions. The result of the Commlttee's
efforts was to substitute "the same" for "powers and duties"

and "devolve" for "exercise." 1In providing for succession be-
yond the Vice President, the Committee adhered to much the same
language found in the draft. Hence the Constitution as reported
by the Committee of Style provided that "the same shall devolve
on the vice-president," and the designated officer "shall then

act as president."zl

From this review of the framing of the
clause it seems clear that the Convention did not intend the

presidentlial office to devolve upon the President's successor

Senate shall exercise those [the President!s] Powers and Duties..."
Ibid., II, 172. Although one also finds among the records of
this committee a note in Rutledge's handwriting stating that

the President of the Senate was to "succeed to the Executive,"

the tenure of this acting President was limited "untlll the
Meeting of the Legisle." Ibid., II, 146; IV, -47. The report of

the Committee of Detail used the language the President of

the Senate shall exercise those powers and duties..." Ibid.,

II, 186. =

18 1bid., II, 495, 499. See n. 10, supra.
19 1pi4,, II, 532, 535. See p. 8, supra.
20 see n. 15, supra.

21

See n. 15, supra.
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who would thereby become the President.

The second evidence offered in substantlation of the propo-
sition relates to the preslidential term. The Constitution pro-
vides a four-year term for the President,22 but the framers of
the document intended to 1limit the tenure of an acting President
to s shorter period. The Constitution says the latter is to
serve as President only "untii the Disability be removed, or

n23 e dependent clause limiting

a President sheall be elected.
the tenure of the acting President}is found in each draft of
the provision relating to the succession of the President of
the Senate.?? Even after the Committee of Eleven substituted
the Vice President for the President of the Senate, the new of-
flcer was to exerciée presidential power only "until another
President be chosen, or until the inabllity of the President be

removed." <0

The provision empowering Congress to designate an alternate
successor to the President stipulated that the "officer" so

designated should sct as President "until the time of electing

22 prticle II, sec. 1, cl. 1. The only method for his re-
moval 1s impeachment by the House of Representatives and convie-
tion by the Senate., Article II, sec. 4.

23)prticle II, sec. 1, cl. 5.

24 The Pinkney Plan: "until another President be chosen."
Farrand, ope. cit., III, 600. Hamilton's orally presented plan
ugsed the words, "till a Successor be appointed." Ibid., I, 292.
His unpresented plan limited the tenure of the acting President
"until another shall be appointed, or untill he [the President]
shall return within the United States, i1f his absence was with
the Consent of the Senate and Assembly." Ibid., III, 625. In
the notes of Rutledge and Wilson, both members of the Committee
of Detall, one finds the limiting clauses, "untill the Meeting
of the Legisle" and "until another President of the United States
be chosen, or until the President impeached or dilsabled be ac-

uitted, or his Disability be removed," respectively. Ibid., II,
46 and IV{ 47; II, 172. The report of this committee used the
language, "until another President of the United States be cho-
sen, or until the disability of the President be removed."
Ibid., II, 186.

2% Journal, Ibid., II, 495; Madison's Notes, Ibid., II, 499.

This is also found In Elliot's Debates, op. cit., V, 506. See
n, 10, supra. — -
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a President shall arrive."<® s pointed out previously, when
Madlson objected that this language would prevent the filling
of a vacancy by speclal election, the clause was changed to
read, "until such disability be removed, or a President shall
be electeGJ"zv There are two important things to notice about
the amendment: (1) The lenguage of the dependent clause was
changed to the same kind of language found in the dependent
clause limiting the tenure of a Vice President who might be act-

<8 (2) The amendment was made to allow the

ing as President.
calling of a specliel election when both the Pre sidenecy and
Vice-Presidency were vacant. The conclusion must be that, 1f
the calling of a special election were intended when there was
neither a President nor Vice President, the calling of a special
election was intended when the Vice President was acting as
President in case of a vacancy in the latter office. The de-
pendent clauses used in providing for both cases were substan-
tively the same,

When the two provisions were referred to the Commlttee of
Style, they were in two separate paragrephs. Each was modified
by a dependent clause limiting the tenure of the scting President,
who was the Vice President in the one case, and the "officer" to

be designated by the Congress in the other case. As previously

noted, the Committee of Style had no authority to change

20 pgrrand, op. cit., LI, 535.
27 Loc. cit. See p. 9, suprsa.

28 Article X, sec. 2: "...the Vice President shall exer-
cise those powers and duties until another President be chosen,
or until the insbility of the President be removed." Ibid., II
575, Article X, sec. 1l: ",..such Officer shall act accordingly,
until such.disability be removed, or a President shall be
elected" Ibid., II, 573, 1
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substantive provisions but only to consolideste and clerify
them as voted. The efforts of the Committee at consolidation
resulted in combinling the two successlion provisions and sepa-
rating them from a single limiting clause by commas. It was
necessary, of course, to substltute a comma for a semicolon
if the limiting clause were to modify both of the preceding
clauses. It 1s clesr that the Convention intended the depend-
ent clause, "until the Disabllity be removed, or a President
shall be elected)' to apply to the two preceding clauses. The
Committee of Style punctuated the successlon provision so the
limiting clause would be part of a continuous sentence and
therefore refer alilke to the case of the Vice President and
the "officer" designated by the Congresss’.oz9

The third evidence offered in support of the proposition
that the framers of the Constitution did not intend the Presi-
dent's successor, the Vice President or the "officer" desig-
nated by the Congress, to become Preslident, but only to sact
as President ed interim, is found in the debates of the Con-
vention. These debates indicate a conviction that the acting
President would surrender his presidentisal functions as soon
as the vacancy could be filled or the 1nablility ceased. This
assumption is 1mplleit in James Wilson's objections to the

election of the President by Congress. The gentleman from

29 The punctuation of the clasuse is as follows: "...the
Seme shall devolve on the Vice President, [comma, not semicolon]
end the Congress may by Law provide for ...declaring what 0ffi-
cer shall then act as President, [comma, not semicolon] &nd
such Officer shall act accordingly, until the Disability be re-
moved, or & President shall be elected." This punctuation

agrees with that found in Madison's notes. See Davis, op. cit.,
1l-12,
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Pennsylvanla said that in caeses of vacancy the Senate might
have an interest in throwing dllatory obstacles in the way,
so thelr own presiding officer could continue to exercise the
executive function.so Gouverneur Morris and James Madison,
likewlse, objected to this mode of election on the similer
ground that the Senate might retsrd appointment of a Presi-
dent in order to carry points while i1ts own presiding officer
possessed the véto power.51 Such objections are founded on
the assumption that the acting Presidént would act temporarily
and relinguish his presidential functlons as soon as a Presl-.
dent were chosen. They are without merit 1f baesed on the as-
sumption that the President's successor would become the Presi-
dent for the remslnder of the term.

Warren's lnterpretation of the records of the Federsl Con-
vention on the subject of presidential succession 1s as follows:

It would seem ... that the delegates probably contem=~

plated that, in such case [death of the President],

the Vice President would only perform the dutles of

President untll a new election for President should be

held; and that he would not ipso facto become Presl-
dent. o

Warren continues, "It is c¢lear that in at least one case, the
delegates contemplated the possibllity of a special election

for the President, 1.e., in the event of the death of both the

%0 Farrend, op. cit., II, 402-403. At this stage in the
development of the executive article there was no provision for
a Vice President; and the President of the Senate was to be the
provisional successor to the President.

31 1pb1d., II, 427.

32 gharles Warren, The Making of the Constitution (1928),
638. To substantiate this conclusion Warren points to the
language used in the reports of August sixth and September

fourth. See g. 7 and n, 10, supra. Warren also cites McHenry's
note for September fourth fd‘f§€—effect that the Committee of
Eleven failed to provide for a new election in case of vacancy
[See p. 8, supra.]; but Warren does not appear to think this
alters his conclusion. Ibid., 636.




18.
President and Vice President.">> A1l available evidence in-
dicates Warren's coﬁclusion to be correct.
C. RATIFICATION OF THE CLAUSE
There i1s no record that the succession clause, as such,
was discussed in the ratifying conventions except briefly in
the Virginla Convention. In thils case, George Mason, who had
been a delegate tovthe'Philadelphia Convention but refused to
sign the Constitution, objected that in case of vacsancy in
both the presidential and vice-presidential offices, there was
no provision for the speedy election of another President. To
this,objection Madison ansgwered:
When the President and Vice President dle, the election
of another President will immedlately take place; and
suppose it would not, all that Congress could do would
be to make an appointment between the expiration of the
four years and the last election, and continue onliy to
such expiration. This can rarely happen. '
Madlson was not discussing the status of the Vice Presidéht
while acting as President, but it is clear that in case of
succession beyond the Vice President, the father of the Con=~
étitution did not.look‘upon»the officer to Dbe designated'by
the Congfess'as having the tenure guaranteed by the Constitu-

tion to a de jure Presgident.

Sinece thlis was the only occasion on which presidential

%3 I1bid., 637. Warren cites the proceedings of September
seventh and fifteenth in support of this proposition. See
pp. 9-12,. supra. Other students of the origin of the Constitu-
tion have been less dlsecerning. For example, Curtls merely
says that "when either of these events should occur, it was.
provided that the office [sic.] should devolve on the Vice
President." History of the Origin of the Constitution (1858),
II, 397 Co stitutional Histoﬂx of the United States (1897),
I, 567, & use of the word "offlce™ is probably not signifi-

cant because Curtls thought it made o 20 difference whether "the
Same" had reference to "Office" or "Powers and Dutles," for he
thought the two were the same. See p.114, 1infra.

54 Eliiot, op. cit., III, 487,
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succession was discussed in the ratifying conventions, further
-evidence taken from the debates in the several states 1ls mere
dictum. It should be pointed out, nevertheless, that the dele-
gates in these conventioﬁs were careful to make a distinction
between the President and an acting President. In the Massachu-
setts Oonvention,kJames Bowdoin, delegate from Boston, spoke of
"the Vice President, when acting as President."®® He did not
say '"the Vice President when he becomes President." Nowhere in
the debates of the ratifying conventions did any one of the
delegates use the latter 1anguage.56 If any of them thought
the President!s successor would actually succeed to the higher
6ffice and become the Presideht, it would have been esasier for
them to say "become President” than to have engaged in this
circumlocution, |

The Federallst gives additional support to the proposition

35 Ibid., II, 85. It must be remembered, of course, that
this 1s mere dlctum since the status of the Vice President while
acting as President was not the topic of discussion.

36 The New York Convention proposed the following amend-
ment: "That =211 commissions...be tested in the name of the Pres-
ident of the United States, or the person holding his place for
the time being..." Ibid., II, 408. ‘

In the Virginia Convention, Madison said that if the Presi-
dent were suspended during the impeschment or if he were removed,
"the power will devolve on the Vice President." He went on to
say thast 1f both the President and Vice President were removed
or suspended, "the leglslature may make a temporary aeppointment."
Ibid., III, 498. Also in the Virginia CEhvenEion, James Monroe
came close to saying that the office would devolve on the Vice
President. In describing this officer as unmecessary and super-
fluous, Monroe sald, "He i1s to succeed to the President in case
of removal,.," Ibld., III, 489=490.

Luther MartIn wrote a letter objecting to the Vice Presl-
dent's belng a minority cholce under the original mode of elec-
tion., In this letter, he spoke of the Vice President's supply=-
ing the President's place and being vested with his powers.
Ibid., I, 378. This 1s as near as any of the delegates to the
ratifying conventions came to saying that the Viece President
would become President by force of the succession clause; and
in all cseses 1t was mere dicta, because presidential suecession
was not the issue of discussion.
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that the men of 1787 intended the Vice President or officer
designated by Congress merely'to'act as President ad interim,
In this collection, of papers supporting and interpreting the
Constitution presidential succession is mentioned only once,
and this one pasual mention 1s 1n the nature of dictum, but
here Hamilton uses the same kind of guarded language found in

the debates of the ratifying conventions. He says, "the Vice-

President may occasionally become a substitute for the Presi-
dent" and under certain circumstances is authorized "to exer-

cise the authorities and discharge the duties of the President."37

Hamilton did not say the Vlice President wlill become the Presi-
dent, which would be the natural phraseology 1f he thought
such to be the case.
| D, CONCLUSION

The intentions of the men who framed and ratified the sue-
cesslon clause appear to be: (1) In case of the President's
death, resignation, or removel, the Vice President would act
s President untill & President were elected at a special elec-
tion. (2) In the event of the Presldent's ingbillity to dis-
charge the powers and duties of his office, the Viece President
would discherge them until the disability were removed. (3) In
case of the death, resignation, or removal of bothvthe President
and Viece President, the designated "officer" would act as
President untlil a President were elected at a special election.

(4) If both the President and Vice President became disabled

87 The Federslist (H. C. Lodge ed.; 1892), #68, pp. 427-
428, In this number, Hamilton wes answerling the objection
that the Vice President was a superfluous, 1f not mischlevous,
offiecial., Hls defenses were two: (1) The Vice President wsas
to break a tie vote in the Senate; (2) He was to substitute
for the President in certain cases. ‘
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or 1f one of them died, resigned or were removed and the
other becsme disabled, the officer to be designated by the
Congress would act as President until the inability of the
President or Vice President were removed. This interpretation
is not only the one probably intended by the framers of the
Constitution, but it 1s the ressonable and practical one.
Precedent, however, has established that the Vice President
becomes President for the remainder of the term in case of the
President's death.

This precedent has given rise to the division of opinion
on the meaning of the succession clause and has created problems
and inconsistencles which must be met in solving the presidentiel
" succession problem. Therefore, the question might well be asked,
how was the precedent established, by what reasoning has it been
attacked and defended, and what has it meant in actual cases of
vacancy? The following chapter will attempt to answer these

questions.



CHAPTER II
VACANCY IN THE PRESIDENTIAL CFFICE
A, THE PRESIDENTIAL SUCCESSION PRECEDENT
Seven times & FPresident has died in office; and seven
times the Viece President has taken the presidential oath and
been generally recognized as the President of the United

States.t

On the fourth of April, 1841, President Harrlson
died. This was the first time the presidentiel office had be-
come vacant; and it was decided on this occasion that the Con-
stitution contemplated the Vice President's becoming President
for the remasinder of the term. Exactly how the decision was
reached is uncertain, but all evidence indicates that the
Cabinet, whose ranking member was Daniel Webster, decided John
Tyler was to succeed to the presidentlal office for the remain-
der of Harrison's term. Contrary to the popular anecdote, the
precedent was not established merely because Vice President

Tyler claimed presidential status and was able to make good his

claim.® One thing is certain, Danliel Webster 4id not make the

1 william Henry Harrison died April 4, 1841, and was suc-
ceeded by John Tyler; Zachary Taylor died July 9, 1850, and
was succeeded by Millard Flllmore; Abreham Lincoln died April 15,
1865, and was succeeded by Andrew Johnson; James A. Garfield
died September 19, 1881, and was succeeded by Chaster A. Arthur;
William MeKinley died September 14, 1901, and was succeeded by
Theodore Roosevelt; Warren G. Harding died August 2, 1923, and
was succeeded by Calvin Coolidge; Franklin D. Roosevelt died
April 12, 1945, and was succeeded by Harry Truman.

2 For example, gee A. K. McClure, OQur Presidents and How
We Make Them (1902), 74; also Ben Perley Poore, Perle
Reminiscences of Sixty Years in the Natlonal Metrqgolis (1886)
I, 269. GColonel McClure reported that there was & dispute go-
ing on in both parties gs to whether John Tyler becsme the
President or merely the "acting President." The author contin-
ued, "The guestion was brought up 'in Congress, and in the midst
of the discussion on the subjJect a nessage was received from
the Executive Mansion signed 'John Tyler, President.! The dis-
pute was at once ended, and the gquestion was settled for all
time." Foore's version of the ineident is as follows: "The Cab-
inet had arrived at the conclusion that Mr. Tyler Should be

22.
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bold statement in Congress on June first of 1841 that Tyler
hed violeted the Constitution by assuming the Presidency.5
On the contrary, it seems to have been Daniel Webster who
decided that John Tyler was to become the President; and
Webster was concerned with the question because he was the
Secretary of State, not because he was a member of the Congress.

The matter was first brought to Webster's attention when
he was summoned to Washington because of the President's i11-

ness, Hgrrison's condition became critical on March 27, 1841,4

and Secretary Webster and Attorney General Crittenden, who were
out of the Capital City, were called at once. Crittenden re-
turned on the twenty-ninth of March and Webster on the first
of April.® Upon Webster's arrival in Washington, his first in-

gquiry was as to the condition of the President. He was told

officially styled, 'Vice President of the United States, acting
President, ' but he very promptly determined that he would en joy
all the dignities and honors of the office which he had inher-
ited under the Constitution."

S New York Times, February 9, 1927. An open letter from
Leslie Shaw to Nicholas Murray Butler: "To emphasize his
[Tylerts] assumption he sent a message to Congress and signed
it 'President.!' The records show that no less a constitutionsal
authority than Deniel Webster made the bold statement that
while it was appropriate for Tyler to send the message, he had
violated the Constitution by assuming to be President, and sug-
gested it would be proper to send the message back for an appro-
priate signature. Beilng of the same political failth as NMr.
Tyler, he did not make the motion, and no one else care to in-
cur the disfavor of the White House and the matter was allowed
to drop." On June 1, 1841, when Tyler sent his message to Con-
gress, Webster was the Secretary of State and continued in that
- office for some months thereafter. During the eight weeks be-

tween the death of Harrison snd the meeting of the Twenty-
seventh Congress, Tyler signed many official papers, "John
Tyler, President of the United States." This message to Con-
gress was certainly not the first officlal paper so signed.

% Notional Intelligencer, April 1, 1841; Niles National
Register, April 3, 1841.

S New York Express, April 1, 1841; Nationsl Intelligencer,
April 3, 1841; Niles National Register, April 3, 1841.
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that the physicians thought Harrison was recovering. After
visiting the President that evening, however, Webster told
his friends, "The President will die," and urged the propri-
ety of sending a message to the Vice President in Virginia
informing him of the Fresident's 1llness, and of its probable
result. At thils time officisl Washington was quite optimistic
about the President's recovery, and Webster alone seems to have
realiged the seriousness of his illnes.6 Even if the President
had recovered, the period of recuperation would have been long,
and already the publle business had been suspended in a great
degree during the General‘s illness.7 Realizing this, the five
members of the Cabinet who were then in Washingtqn dlscussed
the problem of the President's inability.B There are no
available records as to what happened in these meetings; but
it aprpears that Secretary Webster thought the Vice President
could not temporarily exercise the powers of the Presldency.

He thought if necessity forced Tyler to act as President; even
though Harrlson recovered from his illness, Tyler would super-

cede him as President for the remalnder of the term for which

S Bogton Daily Advertiser and Patriot, April 10, 1841.
"New York Express, April 1, 1841. '

8 They were: Daniel Webster, Secretary of State; Thomas
Ewing, Secretary of the Treasury; John Bell, Secretary of War:
John J. Crilttenden, Attorney General; Francis Granger, Post-

master General. The Secretary of the Navy was not in the
city.
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both were elected.”® Before any action was taken on the matter,
.the problem of inability became one of vVacancy.

The same five cabinet members, who had considered the in-
ability question, publiecly announced the President's deathlo
and dispatched Fletcher Webster with an announcement of the
same to "John Tyler, Vice President of the United States. !
Tyler returned to Washington at once, where he was met by the
Cabinet and taken to Brown's Hotel. Judge Cranch, Chief Jus-
tice of the Circuit Court for the District of Columbla, was

summoned and administered the presidential oath. Thus about

Thomas Ewing III, the grandson of Harrison's Secretary
of the Treasury wrote the following in a letter to the New
York Times (December 10, 1921): "Mr. Webster exoressed the
opinion that even though the President survived the period of
inebility and became capable of performing the duties of his
office during the term for which he was elected, he would not
displace the Vice President, who hed assumed the duties of
that office." Then speaking of President® Wilson's inability,
Attorney Bwing said: "If that opinion is correct there can be
no temporary displacement of the President. This of course
adds greatly to the seriocusness of the step in the event that
the President has not died but is merely incapacitated." At
the time Thomes BEwing III wrote this letter, he possessed over
seventy boxes, barrels, and suitcases @f his grandfather's
paperse. These papers have been in the possession of the Libra-
ry of Congress since November, 1946, but have not been sorted,
indexed, or made available for research purposes, Whether or
not Thomas Ewing III based his letter on these papers. is not
known; but correspondence with the Ewing family confirms that
he was famillar with them.

10 wor the text of this announcement, see James D. Richard-
son, Messages and Papers of the Presidents (1897), 1V, 22.

11 1pid., IV, 22-23; National Intelligencer, April 6, 1841;
Niles National Regilster, April 10, 1841. Lyon Tyler says it was
mere accident that the Cabinet's message was addressed to John
Tyler as "Vice President." He asserts quite dogmatically that
"the Same" as used in the succession clause refers to the
"Office" and not merely to its powers and duties. Lyon Tyler,
Letters and Times of the Tylers (1885), II, 12.
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fifty-three hours after Harrison's death, Tyler was sworn in

as President of the United States.r2

It 1s not known precisely which members of the Cabinet
decided that Tyler was to take the oath prescribed for the
Presic'i.ent.]‘:5 Daniel Webster requested William T. Carroll, the
Clerk of the Supreme Court, to write Chief Justice Taney asking
him to come to Washington to confer on the matter, but Taney
answered Carroll's request in the negative, expleining that
it would be in bad taste for him to come without a formel invi-
tation from the Cgbinet or the Vice President. Taney also
declined to pass on the question'of the second oath for the

same reason.lt? There is no record as to who summoned Judge

12 Thomss H. Benton, Thirty Years View (1856), II, 211;
Oliver P, Chitwood, John Tyler, Chsmpion ol the 01d South
(1939), 202-206; Alexandria Gazette, April T 7, 1841; National
Intelligencer, April 7, 184l; Washington Globe, April 8, 1841
Niles National Register, April 10, 1841.

15 1t seems that the decision was made in a cabinet meeting
consisting of John Tyler and the five cabinet members who were
in Washington at the time. George Ticknor Curtis, Life of
Dgniel Webster (1870), II, 67n. None of the published papers of
Tyler, Webster, Ewing, Bell, Crlttenden, or Granger make men-
tion of the subject. Dr. Elizabeth McFherson, a staff member
of the Library of Congress Reference Division, made an examina-
tion of the Library'!s collections of the papers of Francls and
Gideon Granger, Danlel Webster, John J. Crittenden, and of
Thomas Bwing [As far as the HEwing papers are available, see
n. 9, suoral, but found no reference to the gquestion of p;SEi—
dential succession. The Ewing papers searched consisted of 6
letter books, 2000 unbound letters, and a sixty~five page Jjour-
nal covering the period of BEwing's service in the Harrison-Tyler
Cabinet. The Duke University Library has a collection of Crit-

tenden papers, which were searched, but no mention of presidentiél
succession was found.

14 samuel Tyler, Memoir of Roger Brooke Taney (1872), 295-

296. On this point Teney wrote: "In intercourse between the
Executive Department of the Government and the Judicial, when-
ever their official characters are involved, the communication
from one to the other ought to be direct and from the proper

origin." He continued by saying that he wished to be careful
lest it appear that he was intruding in the buSlness of g
co~ordinate branch of the government.
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Cranch; but this much is known: Tyler did not think a second
oath was necessar‘y.l5 Lyon Tyler says that his father thought
the second oath was unnecessary because he viewed himself as
becoming President eo instantl Harrison died.16 On the other
hand, Horwill suggests that Tyler's belief that a second oath
was not essential implied that Tyler might have thought he had
not actually become the President but merely the acting Presi-
dent .17

Whatever msy have been Tyler's reason for thinking the pres-

idential oath unnecessary, sameone with infiuence must have
thought it wss important, because he took the oath. Webster's
biographer, George Ticknor Curtis, credits Webster with decid-
ing that the Vice President should take the presidential oath

and thst the Consitution intended the Vice President to become

15 pjchardson, op. elt., IV, 31-32., The text of the certi-
ficate is as follows: "I, Willlam Cranch, Chief judge of the
circuit court for the District of Columbia, certify that the
above named John Tyler personally avpeared before me this day,
and although he deems himself qualified to perform the duties
and exercise the powers and office of President on the death

of William Henry Harrison, late President of the United States,
without any other oath than that which he had taken as Vice
President, yet as doubts might arise, and for greater caution,
took and subscribed the foregoing oath before me. April 6, 1841.
W. Cranch."

16 Lyon Tyler, op. cit., II, 12.

17 on this point Horwill says: "This conviction of Tyler's
that the oath he had tsken as Vice President did not reslly re-
guire to be supplemented 1s one of the most singular features
of the whole affair. For i1t gives away his entire case. If he
had become no more than Acting President, the oath he had pre-
viously taken to discharge faithfully the dutlies of the Vice-
Presldency would cover the whole ground, as one of the prescribed
duties of that offlce...l1s that of acting as President in the
event of the President's death, But if, on the other hahd, as ke
contended throughout, his Vice-Preslidency had now come to an end
and he had become possessed of the Presidency as fully as any
person elected to that office, then hls assumption of his new
dignity must needs require him to take the oath incumbent upon

all new Presidents." Herbert W. Horwill, Usages of the American
Constitution (1925), 70-71.
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the President of the Unlted States in name and designation as
well as in power and authority.l8 It is reasonable to conclude
that Webster made the decision as to what was the proper proce-
dure, because he was the ranking member of the Cabinet. Whether
Webster made the decision or not, at least he and the rest of
the Cabinet 4did not regard Tyler as a usurper, nor did they.
think the procedure irregular. As evidence of this the follow-
ing facts are offered: (1) Webster, Ewing, Bell, Crittenden, and
Granger all attended the oath-teking ceremony.19 (2) A study of
Webster's pepers shows that he left the Cabinet becsause of
Tyler's bank policy, not because he disapproved of Tyler's as-
sumotion of the Presidency.zo (3) It was Daniel Webster who
offered the resolution on July 10, 1850, for the two houses to
assemble in the hsll of the House of Representatiﬁes to be
present for the administration of the presidential oath to

2l

Vice President Flllwmore. (4) Both Daniel Webster and John J.

18 Curtis, op. clt., II, €7n. Lambert also gave Webster
credit for making this decision but cited Curtis as his only
authorlty. Oscar D. Lambert, Presidential Politics in the
United States, 1841-1844 (1936), 5.

19 Richardson, op., eit., IV, 31.

20 pgniel Webster, The Writings and Speeches of... (1903),
I1I, 121, 137, 185; XVI, ISﬁ,‘3I§;‘%%7, 358, 406; XVIII, 110,
117, 149.

el Webater's resolution provided that both houses assemble
for the administration of the oath '"prescribed by the constitu-
tion to the late Vice President of the Unilted States, to enable
him to dlscharge the powers and dutiles of the office of Presi-
dent of the United States, devolved on him by the death of
Zachary Taylor..." Senate Journal, 3lst Cong., lst sess., 444.
Webster's phraseoclogy, "late Vice President," implies that he
thought Fillmore was already the Presldent even though he had
not yet taken the oath, but that the oath was necessary before
he could exercise presidential power. See pp. 57-59, infrs.
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Crittenden serfed in Fillmore's Cabinet.°< Thus there is no
evidence that the Cabinet, and Webster in partieular, regarded
Tyler a&s a usurper.

Although not all of the‘journals of the day viewed John
Tyler as becoming President, they did not protest against his
taking the presidential oath, and none: argued that taking this

oath made him President.25 The Harrisburg Intelligencer, a

Whig paper, told its reasders that John Tyler as Vice Presldent
would act as President ex officio. Virginia's leading Democrat

journal, the Richmond Enquirer, said he was only the "acting

President." The New York Post, another Democrsatic paper, thought

he had sll the powers but did not succeed to the title.24 The
two leading Boston papers, one Whig and the other Democratiece,

persisted in calling John Tyler the "Vice President! or "aecting

has Ao

22 W, L. Berre, Life of Millard Fillmore (1866), 321;
unsigned, Biography of Millard Fillmore (1856), 129.

25 Even before Tyler took the oath, the Pennsylvanian, as
quoted in Niles National Register, said he should do so before
entering upon his duties. April 10, 1841. Before the news of
Tyler's inauguration reached Boston, the Boston Courier, on
April 8, explained to its readers that Tyler's oath as Vice Presi-
dent was not sufficient, and that Chief Justice Taney undoubtedly
would administer the presidentiel oath to Tyler, The Boston
Daily Advertiser told its readers that on the taking of the oath,
Tyler dld not become the President in name although he possessed
all the powers and duties of the President for the remainder of
President Harrison's term. The Advertiser conceded thst there
was room for difference of opinion concerning the constitutional
requirement of taking the presidential oath, but thought one of
the duties devolved on the Vice President was the duty of taking
the oath. In any case, the Advertiser thought the Vice President
took the prudent course for it would resolve all guestions in

favor of the legality of his acts as Chief Executive. April 10,
1841. ‘

24 Harrisburg Intelligencer reprinted in the Dally National
Intelligencer, April 12, 1841; Richmond Engquirer reprinted in
the Washington Globe, April 12, 1841; New York Bvening Post re-
printed in Niles National Register, April 24, 1841,
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President" for many months after his succession.<®
In any case the major papers did not suggest  that a
speclal election should be called. New York's two Whig papers,

the American and the Currier and Engquilrer, told their readers

that Tyler would complete Harrison's term even before these
papers knew that Tyler was going to take the presidential oath.

The New Brunswick Freedonlan likewise sald Tyler would serve

for three years and eleven months before it knew he was to be

sworn in as President.26 Even the die-hard Boston Dally Adver-

tlser, which persisted in calling Tyler the Vice President,
conceded that the duties and responsiblilities of the Presidency
devolved on him until March 4, 1845.2' After the oath-taking

ceremonies, Francis Blair's Washington Globe, a Democratic

organ, affirmed that Tyler would complete Harrison's term, an

opinion to which the American Sentinel also subscribe.d.28 The

United States Gagette and the Pennsylvanian, Philadelphia's
leading Whig and Democratic papers respectively, hot cnly stated
that Tyler waslto complete the term, but explasined that the
Constitution did not contemplate a special election when the
Vice President was called to act as President, but only when an

officer designated by Congress was acting.29

25 For example, see Boston Daily Advertiser (Whig), June 1,
1841; alsoc Boston Morning Post (Democratic), June 4 and 11, 1841.

} 26 New York American, April 5, 1841; New York Courler and
Enquirer, April 6, 1841; New Brunswick Freedonian, April 7, 1841.

7 Boston Daily Advertiser and Patriot, April 7, 1841.

<8 Washington Globe, April 8, 1841; American Sentinel re=-
printed in Niles National Register, April 10, 1841.

29 United States Gagzette, April 5, 1841; Pennsylvanian re-
printed in Niles National Register, April 10, 1841.
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Some of the Journals took a strong stand in favor of the
presidential status of John Tyler. Before the news of Harri-

son's death readhed,North Carolina, the Raleigh Register, a

Whig paper, stated that, 1f Herrison should die, Tyler would
become the President at the moment of the President's death,
and would continue until the expiration of the term for which
both were elected. After Harrison's demise, the Democratic

‘Pennsylvanian told its readers that Tyler had become the Presi-

dent in conformlty with the Constitution; the Washington Globe,

also Democratic, spoke of "John Tyler, now Presldent of the

United States"; and the Boston Courier, a Whig organ, sald the

presidential office had devolved on John Tyler, who became the
President in nesme as well as in power, just as much &s if he

nad been elected President by the peopla.°C

Gales and Seaton's National Intelligencer, the Whig's chief

spokesman, was the most insistent on the subject. TUntil Tyler
took the presidential oath, this paper ceslled him the "Vice
President" but as soon as he was sworn in as President, the

Intelligencer styled him "President Tyler." On the fifteenth

of April the Intelligencer came out with & rsther lengthy arti-

cle rebuking those journals which continued to call Tyler the
"Vice President" or "acting President." The editor asserted
John Tyler was not the ex officio or ad interim President; he
was the President, and the Vice-Presidency became vacant by his

succession. The Intelligencer gave three reasons for this

30 Raleigh Register, April 5, 18413 Pennsylvanian reprinted
in Washington Globe, April 8, 1841; Boston Courier, April 7, 1841;
Washington Globe, April 8, 1841.
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conclusion: (1) The office of President, not merely its powers
and duties, devolved on John Tyler according to the Constitu-
tion. (2) The succession clause makes & distinction between é

Vice President on whom the office devolves and an officer desig-

nated by Congress to act as President. (3) The adverbiel clause,

"until the Disability be removed, or a President shall be elected,"
1imits only the tenure of the designated officer and does not
refer to the Vice Presildent.

The difference in opinion among the newspapers of the day
concerning the status of John Tyler was not drawn on partisan
lines. The only exceptions to this rule were a few northern
Whig papers which reverted to calling him the Vice President
after his bank policy proved displeasing to them. Most of the
press referred to "President Tyler" and dropped the gquestion of
his status within two weeks after he took the presidential oath.

Whatever the journals may have thought about Tyler's status,

he at once asserted his right to the presidentiazl office and its
title. On the ninth of April, Tyler delivered what he called

his "inaugural eddress" in which he talked about the devolution

of the presidential office upon him.31 Again on June first, in
his message to Congress, he spoke of "my accession to the Presi-

dency."®? Three years after Tyler relinguished his presiden-

tial powers, he still assebted that he had been the President

31 Richardson, op. cit., IV, 37. On April ninth, writing
to William Rives he said: "...The death of our late patriotic
president, while it has devolved upon me the high office of
President of the United States..." Lyon Tyler, op. cit., II,
20. Italics mine. -

52 Richardson, op. cit., IV, 40.
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of the United States.®® But Tyler's interpretation of the
succession clsuse was not accepted by everyone. Arch Whig

John Quincy Adams looked on leer only as an acting President.®%
On April 15, 1841, in a letter to Judge Tucker, Henry Clay

spoke of "Vice President Tyler" and said his administration

35

would be in the nature of a regencye. By June first, however,

Clay apparently changed his mind, for he voted in the Senate
to give Tyler the presidentisal title.56
The question of Tyler's status gfter the death of Presi-

dent Harrison was raised in Congress. When the Twenty-seventh

Congress met in special session on May 31, 1841, Representative

53 Tyler writing to Secretary of State Buchanan protesting
a message from the State Department addressed to him as "ex-
vice-president" spoke as follows in a letter date October 16,
1848: ",.,..I cannot recognize myself in the address of ex-vice-
president; for the third time it 1s repeated in annual communi-
cations from your department, and obviously arises from a
studied ourvose. I feel convinced that it has been without
your sanction...I desire only to say, that if I am addressed,
and especially from the State department, by a title, it must
be by that which the Constitution confers, which has been rec-
ognigzed by the country and all the departments of its govern-
ment,,and has been used in publie correspondence with foreign
natlions, in the ratification of treaties, and approval of the
laws." A few days later Tyler wrote hls son that he had re-
ceived an entirely "Apologetic" letter from Buchanan. Lyon
Tyler, op. cit., II, 13, n. 1. Italics are Tyler's.

54 on April 16, 1841, Adams wrote: "I paid a visit this
morning to Mr. Tyler, who styles himself Presldent of the
United States, and not Vice-President acting as President,
which would be the corrsct style. But it i1s a construction
in direct violation both of the grammar and context of the
Constitution, which confers on the Vice-President, on the
decease of the President, not the office, but the powers and
duties of the said offlce." Memoirs of John Quincy Adams,

ed. Cherles Francis Adams (1876), X, 463-464., See also X, 465;
and XII, 176,

55 Lyon Tyler, ov. cits, II, 30.

36 Gong. Globe, 27th Cong., 1st sess., 5. In his philip-
olc against Tyler, Clay's biographer devotes several paragrsphs
to denying that Tyler was ever President of the United States
and brands him a usurver. The Works of Henry Clay, ed. Calvin
Cotton (1904), II, 355-356. T
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Henry Ae. Wise of Virginia offered a resolution providing for
the appolntment of a congressional committee to wait on the

President of the United Stetes and inform him that a gquorum

of the two Houses had assembled. Repressntative John McKeon
of New York moved to smend the resolution by striking out the
word "President" and inserting "Vice President, now exercising
the office of President." McKeon read passages from the Consti-
tution to show that the Constitution made a distinction between
a President and an acting President. He then referred to the
debates in the Federal Convention, and contended from these
authorities that Tyler was not actually the President, but
merely the Vice President, executing the powers and duties of
the higher office. Wise said John Tyler would clalm that "he
was by the Constitution, by election, and by the act of God,
President of the United States"; and the resolution, in which
he was referred to as President, passed without amendment and

without division.o?

The next day, June first, the same guestion arose in the
Senate, where William Allen and Benjamin Tappen, the two Sens-
tors from Ohio, denied that Tyler had become the President.
Allen cited the language of the Constitution and pointed out
how the precedent would complicate the situation in cases of
the President's temporary inability. Teppen followed a similar
line of reasoning and appesled to usage in other jurisdictions.
He pointed to the case of the senior Associate Justice @ho acts

ag Chief Justlice during the absence of the latter and to the

57 Gong. Globe, 27th Cong., lst sess., 3-4.
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case of the ranking officer in a regiment who temporarily acts
as colonel when the lstter 1s wounded in battle. Senator
Robert J. Walker jumped to the defense of John Tyler's presi-

dential status, arguing that the higher office devolved on

John Tyler, but if there were no Vice President, the officer

designated by Congress would merely act as President. The

Senator from Mississippi thought that, in the latter case, the
acting President did not complete the unexpired portion of the
term, but served only untll an actual President was elected.
If the Vice President succeeded, however, Walker thought he
ceased to be Vice President and became Presideht for the resi-
due of the term.

Again Senator Allen pointed out the danger of establishing
the precedent of the Vice President's becoming President when
the powers and duties of the presidential offlice devolved upon
him. He asked what would happen in case the President became
temporarily unable to discharge the duties of his office.

What would hapven when the President recovered? Would there
be two Presidents? Imagine the struggle for power that would
result if the President were of one party snd the Vice Presi-
dent of another! Senstor Calhoun thought, since the present
case was one of complete vacancy, the discussion was needless;
and by a vote of thirty-eight to eight the Senate recognized
Tyler as the President ,°% Thus, by the first of June Tyler

was acknowledged by both houses of Congress snd by the country

%8 1pid., 4-5.
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generally to be the President of the United States.°2
As Tappen pointed out in the Senate, the same kind of
reasoning might lead to the conclusion that the President

pro tempore of the Senate became Vice President.4C 1In fact,
some did urge this, George Folndexter wrote a letter to Pres-
ident pro tempore Samuel Southard in which he maintsined that
the letter became the successor to Tyler as Vice President of
the Unlited States precisely as Tyler had held that offlce be-
fore the death of President Harrison.41 Several leading news-
papers of the day took a simllar stand,42 but ‘it was decided
that Samuel Southard would remain President pro tempore of

the Senate.‘u5 The usage has been well established that when

59 Apperently Williem C. Preston of South Carolina was not
entirely satisfied with the decision, however, because he offered
8 resolution instructing the Senate Committee on the Judiclary
to inquire whether any further leglslation was requislte to
define the powers and duties of the Vice President when the
Presidency be vacent. The resolution was adopted by unanimous

consent, but the report was never made. S. Jour., 27th Cong.,
2nd sess., 64.

40 1¢ such usage had been established, it would have limited
the power of Congress to designate an officer to succeed to the
powers and duties of the President, for it would have meant that
the Vice-Presldeney would rarely, if ever, be vacant and would

transfer this power to the Senate as part of its right to choose
its own President pro tempore.

41 Bailtimore Americaen, Mey 28, 1841. This Interpretation
had been suggested fifty years earlier by Roger Shermasn, for-
merly a member of the Federal Convention. In the First Congress
he expressed the opinion that the President pro tempore of the
Senate succeeded to the office of Vice President when the latter
succeeded to the office of President. 2 Annals of Cong, 1863.

42 Boston Courier, April 7, 1841; Niles National Register,
April 17, 1841.

45 Lambert, op. cit., 5-6; New York American, April 6, 1841;
Massachusetts Spy, April 7, 1841; Boston Courlier, April 8, 1841;
Pennsylvanian reprinted in Niles National Register, April 10,
1841; Daily National Intelligencer, April 15, 1841.
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there is no Vice President to preside over the Senate, the
President pro tempore does so, while remaining e Senstor and

voting in the Senate as such.44

To substantiete his thesis
that the Vice President does not become the President by suc-
cession, Horwill says that the Senate chooses a President pro
tempore rather than a Vice President because there 1s no vacancy
in the Vice-Presidency and, therefore, a Vice President could
not be chosen. According to Horwill, the man elected Vice Pres-
ident continues to be Vice President after the President's death,
but his office is no longer a slinecure, 30 someone else must
discharge his functions as President of the Senate for the time
being. .Thus, Horwlll concludes that the assumption of the pow-
~ers znd dutles of the Presidency creates no vacancy in the Vice-
Presidency.45
When the second President died in office, no one questioned
the status of the Vice President or the President pro tempore
of the Senate. President Taylor died on July 9, 1850, and
Vice President Fillmore took the presidential oath the next day
before a Jjoint meeting of the two houses of Congress. Agaln it

was Judge Cranch rather than Chief Justice Taney who administered

the oath.,46 but there is no record as to why Taney did not do so.

44 During the last two years of Arthur's administration,
George F. Edmunds of Vermont, the President pro tempore of the
Senate, occupled the Vice President's room in the Cepltol and
wrote his correspondence on stationery with the heading "Offlce
of the Vice President." George F. Howe, Chester Arthur (1934),
249-250. However, roll calls of the Forty-elghth Congress
emply testify that he did not consider himself Vice President
to the point of refraining from voting in the Senste,

45 Horwill, op. cit., 62-63,

46 Barre, op. ¢it., 318; William E. Griffis, Millard Fill-
more (1915), 533 unsigned, Biography of Millard Fillmore (1856),
125-127; Richardson, op. cit,, V, 51-52.
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One will recall that 1t was Danlel Webster who, as a member of
the Senate, introduced the resolution for & joint meeting of
the two houses of Congress to be present for the administration
of the presidential oath to Fillmore. There is no record that
objection to this procedure wes raised in elither house, and

Webster's resolution passed unanimously.47

Thus no question
was raised concerning the status of a succeeding Vice President
from the time of Tyler until relations became strelned between
Andrew Johnson and the radieal Republican Congress.

When Lincoln was killed, it seemed to be mssumed that John-
son would become the President, The Cabinet informed Johnson
of Lincoln's assassination 1in a note addressed to "the Vice
President." Johnson took the presidential oath, which was ad-
ministered by Chief Justice Chase, 1n the presence of the Cabinet

48 Soon there was

and a few other notables on April 15, 1865,
talk of removing Johnson; and his enemles began to deny that he
had become the FPresldent. When he was actually 1mpeached,yhow-
ever, he was impeached as President of the United States. Thils
is often cited as evidence that the Vice President becomes the
President in case of the death of the latter. One of Johnson's
moét bitter enemies, a member of the House Judiciary Committee
which handled the lmpeachment, says thsat the impeachment
establishes the doctrine that the Vice President becomes the

President of the United States when he enters on the duties of

47 gong. Globe, 3lst Cong., lst sess., 1363-1366. See n. 21,
supra.

48 James S. Jones, Life of Andrew Johnson (1901), 139-140;
John Savage, Life and Puyblic Services of Andrew Johnson (1866),
327-332; Lloyd F. Stryker, Andrew Johnson (1929), 104-196;
Unqlgned Life, Speeches, and Services of Andrew Johnson (1865),
123,
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that office.4?

The original resolutions providing for the 1lmpeachment of
Andrew Johnson referred to him as Vice President. On January
7, 1867, three seperate resolutions were introduced for his
impeachment. Loan's and Kelso's resolutions both styled him
"the officer now exercising the functions pertaining to the

office of President of the United States."90 Ashley's resolu-

‘tion, the one on which the House acted, apoke of "Andrew John-

son, Vice President of the United States, discharging the powers
and duties of the office of President of the United States,"°1
The House passed Ashley's resolution in this form,52 but the
House Judiclary Committee reported it as a resolution for the
impeachment of the President of the United States.55

The standard study of Johnson's impeachment tells us:

From the time of Johnson's accession, the more spiteful
of his adversaries were addicted to the hablt of denying
he was President, asserting that he was still Vice Presi-
dent and, for the time being only 'Acting President'. And
yet by the articles reported he was impesched as 'Presi-
dent of the United States'!'. WMr. Boutwell affected appre-
hension that the Senate might decide that Johnson was

not President and in that case the whole proceeding would
nave to be gone over from the beginning. "4 different
Court," he sald, "must be orgenized for the trial of the
Vice- Pr631dent from that authorized by the Constitution
to try the President.

Later, however, in an attempt to prove that Johnson violated

the Tenure of Office Act, Boutwell argued that Johnson had not

Affairs (1902), II, 113.

of Andrew Johnson (1203), 152.

49 George Boutwell, Reminiscences of Sixty Vears in Public

°0 cong. Globe, 39th Cong., 2nd sess., 319 and 320, re-
spectively., Qee also D. M. Dewitt, The Impeachment and Trial

51 Dewitt, op. cit., 153; Edmund Ross, History of the Im-
peachment of Andrew Johnson (1896) 46-47.,

52 Boutwell, op. cit., II, 113.
55 Loc. cit.; Ross, op. cit., 47.
54pewitt, op. cit., 330-381.
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become the President with a term of his own but was merely
serving out Lincoln's second term.°®
As is well known Andrew Johnson was tried as President, and
was acquitted without a vote to spare. Interestingly enough, 1t
was necessary to recognize Johnson as President in order to
carry on his impeachment, and it was Senator Fessenden's convic-
tion that Andrew Johnson was the President which caused him to

56

vote for acguittal. Without Fessenden's vote, Andrew Johnson

would have been removed; and Ben Wade, as President pro trempore

e .

55 The chief charge against Johnson wes that he hed violated
the Tenure of Office Act by removing Secretary of War Stanton, a
Lbincoln appointee, without the consent of the Senate. The act
nrovided thst removals could not be made without senatorial con-
sent, but an appointee's title to office expired one month after
expiration of the term of the President by whom the officer was
appointed. If Johnson were still the Vice President, he had re-
moved Stanton during Lincoln's term, in which case, he had vio-
lated the law. On the other hand, if Johnson had become the
President, he had removed Stanton during his own term, and thus
had not violated the act. On this point Boutwell argued that
the term of President was four years, and that not the office
and its term, but the powers and duties of President had de-
volved on Johnson. He said Johnson had no term, and it was
during Lincoln's second term that Stanton had been removed.
Dewitt, op. cit., 367-369, 411, 425.

56 genator Fessenden came to the conclusion that Johnson
had sctuslly become the President for two reasons: (1) The suc-
cegsion clause makes a sharp distinction between the Vice Pres-
ident and an officer designated by Congress to act as President.
(2) Both Tyler and Fillmore took the oath of President, assumed
the name and designation, and were recogniged as constitutionally
President with the universal gssent of the nation. Thus he con-
cluded that Stanton had been appointed during Lincoln's admini-
stration and his title to office had expired during Johnson's
term, so there was no violgtion of the Tenure of Office Act.
For this reason, the Senator from Maine voted against Johnson's
removal. Francis Fessenden, Willieam Pitt Fessenden (1907), 1II,
246~-250.
It wes asserted during the Johnson impeachment that, 1if
Johnson became the President, instead of merely serving out
Lincoln's term, he was entitled to a four year term, that 1s,
his term would expire April 15, 1869, beceuse each presidential
term is set at four years by the Constitution. If he were merely
the Vice President serving out ILlncoln's term, then the term
would expire March 4, 1869. Ross, op. cit., 97-99. As a natter
of history, Johnson relinquished the presidentisl powers on
March 4th.
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of the Senate would have taken over the presidential funec-

tion357 58

under the Act of 1792,
When President Garfield died, the succession of three Vice
Presidents and the impeaschment of Andrew Johnson had well estab-
lished the ussge of the Vice President's becoming President upon
the death of the latter. This precedent was followed for the
fourth time, and Vice President Chester A. Arthur took the pres-
idential oath. The five cabinet members who were with Garfield
at the time of his death on September 19, 1881, telegraphed
Arthur telling him of the President!s death and urging him to
take the nreéidential oath at once. When Arthur received the
telegram at his home in New York City, he was in the company of
ElihuvRoot, who sumﬁoned Justice Brady of the New York Supreme
Coﬁrt; and Judge Brady administered the presidential oath in
the Arthur home in the early morning of September twentieth.59
Although the Vice President had taken the oath in New York
at the Cabinet's suggestion, when he arrived in Washington, 1t
was decided in consultation with Secretary of State Blaine and
Attorney General MacVeagh that, since the oath had been taken
before a New York State officer, and since no Federal record of
the fact existed, he should tske the oath agein. In accordance

with this decision Chief Justice Waite administered the

57 Soon after Johnson's succession there was formed a radi-
cal .conspiracy to make Ben Wade President by impeaching Johnson.
in fact, Wade was chosen President pro tempore of the Senste
with this in mind. Stryker, op. cit., 310-316. When 1t came to
a vote in the Senate, Wade voted for Johnson's removal. Dewitt,
op. cit., 388-393, 553, H76.

58 The Aet put the President pro tempore of the Senate and
the Spesker of the House 1in the line of succession after the
Vice President. I U, S. Stat. 240; Revised Stat. (1878), 8146.
This law was changed in 1836,

59

Howe, op. cit., 1-2.
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presidential oath to Arthur, in order that official evidence
of the Vice President's taking this oath would apvear in the
records of the Supreme Court.so Thus the precedent set by
Tyler was reinforced by Arthur who was recognized generally
as the twenty-first President of the United States, although
en occasional dissenter denied that he had become the President

by succession.61

William McKinley was the fifth President to dle 1in office,
and Theodore Roosevelt wés the fifth Vice President on whom the
presidentlial powers and duties devolved. President lMcKinley was
shot in Buffalo, New York, on September &6, 1901. Theodore
Roosevelt went to Buffalo at once, but left on the tenth to
join his famlily in a remote part of the Adirondack Mountaiuns,
because the surgeons sald the President's wounds were neither
fatal nor dangerous. On September thirteenth abmessenger was
sent to the Vice President to tell him that the;President had
taken a.turn for the worse. The story of how the rough rider
rode all night on a buckboard over fifty miles of dangerous
mountain road to the nearest rallway station is well known.
Roosevelt reached Buffalo at 1:30 in the afternoon of the
fourteenth. ¥lihu Root, who twenty years before got Judge
Brady to administer the presidential oath to Vice President
Arthur, was now the Secretary of War. As a member of the
Cebinet, Root addressed Roosevelt and asked him to take the
oath at once. Roosevelt complied, and~the oath was edministered

by Judge John R. Hazel of the United States District Court that

60 1pid., 155; 25 Harper's Weekly 660 (October 1, 1881)

61 For example, Senator Lapham of New York denied that
Chester Arthur was the President. 14 Cong. Rec. 918
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afternoon, the same day the President died.®<

When President Harding died, Vice President Coolidge fol-
lowed the precedent set by five Vice Presidents before him.
Harding died in San Francisco on August 2, 1923. The story of
Coolidge's taking the oath, which was administered by the light
of a kerosene lamp 1n a Vermont farm house, is known by most
school boys. When news of the President's death reached Coolidge,
be examined the Constitution to see what might be necessary to
qualify as President, for he did not consider it clear that an
additional oath was required beyond that taken as Viece President.
Attorney General Dgugherty telegraphed him requesting him to teke
the oath immediatelys; and Secretary of State Hughes advised him
by telephone of the correct form of the ocath. At 2:47 in the
morning of August third, his father, a notary publiec, admini-
stered the oath to him. Thus in four hours and sefenteen minutes
after Harding's death, Coolidge was sworn in as the twenty-ninth
President of the United States. 55

As in the caese of Arthur, there was some question concerning
the validity of the ocsth administered by the elder Coolidge, be-
cause 1t was administered by a state officer empowered tnly to
sawear in other state officers, so a second oath was taken as a

precautionsry measure. The secorid oath was secretly administered

62 William Draper Lewis The Life of Theodore Rocsevelt
(1919), 169-171; Henry E. Prjngle Theodore Roosevelt (1931},
251- c53 Theodore Roosevelt, An Autobigera hy (1929), 349;
Wllllam R. Thayer, Theodore Roosevelt 519195 154~ 155.

5% Galvin Coolidge, Autobiography (1929), 173-176; Claude
M, Fuess, Calvin Coolidge (1940), 305-310; Horace Green, The
Life of Celvin Coolidge (1924), 177-182; New York Times, August
3 & 4, 1923, It is 1nterest1ng to note that a Bible was not
used, as it is not the practice in Vermont and Massachusetts to
use the Bible in connection with the administration of an oath,
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at the New Willard Hotel in Washington two weeks after the
famous oath administered by his father in the Vermont farm
house .54

After these "insugurations" Coolidge was recogniged gener-
ally as President and no question was ralsed until 1927, when
there was talk of his running in the election of 1928. At this
time objection was ralsed that, if he were elected in 1923, it
would break the two-term tradition. To this objection Leslie M.
Shaw, who had served in Theodore Roosevelt's Cabinet, answered
that.Coolidge had only been President for one term. He said
that Coolidge was only the Vice President acting as President
after the death of President Harding; the death of a President
does not make a vacancy in the V;ce Presidency, but merely in-
creases the duties of the Vice President. Shaw thought it fortu-
nate that Coolidge did not(resign as Vice President, for if he
had, he would have been only a private citizen, and Secretary
of State Hughes would have become the acting President. It was
Shaw's opinion that Coolidge's presidential oath was both inno-
cent and unnecessary, for he hsd already taken an oath faithfully
to discharge the duties of Vice President, one of which duties
1s to act as President under certain conditions. Shaw claimed
that no man can_become President unless elected to that office

in the manner brovided by the Constitution.65.

°4 New York Times, February 3, 1932. On February 2, 1932,
ex-Justice Hoehling confirmed that he swore Coolidge in a
second time. The reason the secret was kept for nine years
was that Attorney General Daugherty pledged Hoehling to secrecy.

S5 Wew York Times, February 9, 1927. An open letter to
Dr. Nicholas Murray Butler. To buttress his argument Shaw
offered some historical misinformation on how Webster had ob-
jected to Tyler's assumption of the Presidency. See n. 3,
Supra.
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The New York Times took the positlon that Calvin Gooiidge

had become the President in 1923 and, if he ran for election
in 1928, he would be running for a third term. As authority
for this an Oklashoma case was cited in which the Supreme Court
of thaet state held that M. E. Trapp was not elligible to succeed
himself under the Oklahoma Constitution limiting the Governor

to a single term, although Trapp was the Lieutenant Governor

‘who succeeded upon the removal of Governor Jack Watton.®® 1In

any case Coolidge did not run in 1828 and the question remalned

unanswered.

Franklin Roosevelt died on April 12, 1¢45, and in exactly
two hours and thirty-seven minutes after the President's death,
Vice President Truman wes sworn in as the thirty-second Presi-
dent by Chief Justice Hasrlan F. Stone.®! This was the seventh
time a President died while In office, and the seventh time a

Vice Presldent took the presidential oath and assumed the office

with its title and tenure,
The practice followed on these seven occaslons seems to

have established the rule that the Vice President succeeds to

86 New York Times, Februsry 20, 1927. Fitgpatrick v.
McAlister, 121 Okla. 83 (1926). Trapp argued that he could run
Tor Governor, since he had only been the "acting Governor."
Justice Harrison held thst Trapp had succeeded to the offlice

and become Governor, and hence was ineligible to succeed himself.
As authority for this ruling, the Court cited Federsl usage and
said 1t was i1mmaterial that no court had ever passed on whether
or not the Vice President actually becsine the President. In the
opinion of the Court, acquiescence and practice made it indls-
putable that the Viee President becomes the President by suc-
cession. See n.ll9, infra.

57 Wew York Times, April 13, 1945. It is interesting that
the New York Times thought it worth mentioning that Truman was
listed in the Congressional Directory as the thirty-second
President, April 17, 1945,
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the higher office in case of the President's death.68 if

the President resigned or were removed, his incumbency would

be completely terminated as in the case of his death. Because
there is an actual vscancy in all three cases, the precedent
established in the case of the President's death would probably

69

be extended to the other two cases of vacancy as well, That

68 The standard work on the usages of the American Consti-
tution says: "I am not denying that on the death of Mr. Harding,
for instance, Mr. Coolidge became President of the United States,
but I affirm that he became so by virtue not of a provision of
the Fundamental Lew of the Constitution but of one of its usages."”
Horwill, op. cit., 53. Again Horwill says: "It 1s usage, and
usage alone that transforms a Vice President into a President
in sveh a contlncency." ibid., 89.

69 Although no President ever resigned, three times there
has been talk of such resignation, but in 2ll three cases in
favor of the Secretary of State, not in fasvor of the Vice Pres-
ident. On October 5, 1916, Wilson wrote a letter to Secretary
of State Lansing saying that, if Hughes won the election, he
would appoint Hughes Secretary of Stete, that he and the Vice
President would resign and thus open to Hughes the immediate
sucecession to the Presidency. Wilson's reasoning was that re-
sponsible government requires getting rid of leadership at once
after i1t has been rejected at the polls. R. S. Baker, Woodrow
Wilson (1927-1939), VI, 292-293.

After the Republican victory in 1920, William Jennings
Bryan called on Wilson to resign and let Vlce President Marshall
take over on the condition that, when Congress convened, he
would appoint Harding Secretary of Staste and resign at once.

New York Tribune, November 5, 1820,

After the Republican vietory in the congressional elections
of 1946, Senator Williem Fulbright suggested that Truman appoint
a Republican Secretary of State and then resign. New York Times,
November 7, 8, & 10, 1946. No action was taken on any of these
occasions. Such suggestions, of course, are based on admiration
for the parliamentary system, under which elections are immedi-
ately reflected in the executilve.

One Vice President, John C. Cslhoun, did resign. On this
bit of history, see E. 5. Brown, "The R631gnatlon of the Presi-
dent and Vice President," 22 Am. Pol. Sci. Rev, 732 (August 1928).

No President has ever been removed, but Johnson was im-
peached and missed removel by a single vote. See pp. 38-41, supra.
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is, in case of the President's resignation or removal, the
Vice President would probably become the President and not
merely succeed to the presidential powers and duties.‘ The
precedent is doubtless contrary to the intent of the framers
of the Constitution, but it has had some able supporters, who
have offered soﬁe rather strong argumerts to sustain the prac-

tice.

B. THE LOGIC AND LAW OF TH® PRESIDENTIAL SUCCESSION PRFCEDENT

In substantiation of the thesis that the Vice President be-
comes Pregident when the powers and duties of tihie superior office
devolve upon him, it has been seid that the Constitution itself
provides thet the presidential office, not merely its powers
end duties, shall devolve upon the Vice President. When the
Twenty-seventh Congress met soon after Tyler assumed the Pres-
idency, some of its m2mbers objected to establishing the prec-
edent of the Vice President's becoming President upon the death
of the latter. Representative Wise and Senator Walker read the

succession clsuse: "In Case of...[the President's] Death...or

Inaﬁility to discharge the Fowers and Duties of the said Office,
the Same shall devolve on the Vice Presldeant..." What‘shall
devolve, they asked. What is the antecedent of "the Same?"

Both answered that "Cffice" was the antecedent; it was the
office which devolved on John Tyler, and therefore Tyler hed
become the President.vo This interpretation of the grammarvof
the clause was most forcefully set forth by.Charles W. Jones of

Florida in a Senate debate soon after the death of President

70 Gong. Globe, 27th Cong., lst sess., 4-5.
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Garfield. The Senator from Florida argued that "Office! 1is
the immediate antecedent of "the Same," and it is a rule of
gremmar, he sald,that the immediately preceding noun 1s always
connected with the relative which follows. *

In answer to this Senator Lepham of New York ssserted in
the Forty-seventh Congress that "the Same' referredrto the
object of the verb "discharge" which was not "said Office,"
for that was the object of the preposition "of," but rather it

was "Powers and Duties of the said Office." ' %

It has also been
argued that the answer 1s to be found in the word "devolve."
Writing in 1922 with reference to the extended illness of Pres-
1dent Wilson, Attorney Leavitt asserted that an office passes

to another, it does not devolve upon another. Thus, he concluded
that only the powers and duties of the office devolved upon the

73

Vice President, In summary, the one school of thought says

7l 13 Cong. Rec. 142; 14 Cong. Rec. 918. See also the re-
marks of John T. Morgan of Alabama, Ibid., 882. In answer to
®Blbridge G. Lapham of New York, who denied that Chester Arthur
had become the President upon the demise of Garfield, George
Frisbie Hoar, who wrote the Succession Act of 13886, said he
thought it wes the office and not merely its powers and dutles
- that devolved., Ibid., 918. 3See also a House report, which states,

"the office shall 'devolve' on the Vice President, who thereby

becomes President." H. Rept. 2493, 49th Cong., lst sess., 2.
Italics mine.

72 14 Cong. Rec. 918. To support this point of view, Lapham
quoted 8675 of the Revised Statutes: "In case of g vacancv in
the office of Chief Justice, or of his inability to perform the
duties and powers of his office, they shall devolve upon the asso-
clate justice who is first in precedence...' Lapham thought they
as here used was the eqguivalent of the Same as used in the suc-
cession clause of the Constitution.” See also the remarks of
Maxey of Texas, Ibid., 915-916; John Brooks Leavitt, "A Solution

of the Presidential Inability Problem," 8 Am. Bar Assoc. Journ.
189 (March, 1922).

’ 75 Lesvitt, op. clt., 189. 3See also his letters to the
New York Times, Deccmber &, 1921, and Avgust 11, 1923,
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"the Same" as used in the succession elause has reference to
"office'" and, therefore, the office devolves on the Vice Presl-
dent, who thereby becomes President. The other asserts that
"the Same" has reference to "Powers and Duties" and therefore
the Vice President is only authorized to exerclse the powers
and duties when the President dies, resigns, is removed, or
becomes dissabled.

Neither the word "devolve! nor the rules of English usage
answeae the question whether the antecedent of "the Ssme"is

"office" or "Powers and Dutieé."74

It is a rule of Latin
grammar that the immedistely preceding noun is the antecedent
of the relstive which follows, in which case "the Same" would
refer to "Offica" Accepted English usage, however, does not
always conform to this rule, nor did it conform in the period
when the Constitution was written. A study of the use of the
relstive pronoun "the Same" from 1772 to 1819 shows that its
antecedent was frequently the last grammatical unit used as.a
substantive rather than the last preceding noun. 9 The preced-
ing gremmatical unit so used is "Fowers and Duties of the said

Office." Thus, it might well be argued that '"the Same" has

reference to the object of the verb "discharge" which is

74 p study of the historical usage of the verb devolve
shows that, during the period when the Constitution was written,
the verb was used as a synonym for fall, as a duty or responsi-
bility falls on or upon anyone. The subjects of this verb were
usually such nouns as powers, duties, and responsibilities. The
study does not establish, however, that 6ffice could not have
been the subject of the verb devolve. Sir James HMurrey,

A Dictionary on Historical Principles (1888-1928), III, Pt. I
203,

75

’

Ibid., VIII, Pt. II, 75.
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"Powers and Duties of the said Office." The object of the
verb is not "said Office," for that is the object of the prepo-
sition "of" and the prepositional phrase merely modifies the
object of the Verb.76

Since there is no rule governing the word order of rela-
tives and antecedents, at least no rule to which actual usage
conforms, it is submitted that the antecedent of "the Same" as
uged in the succession clause should be determined according to
the intention of the framers of the Constitution. Those who
have ssserted that the language of the Constitution provides
for the devolution of the office on the Vice President also
argue that the framers of the Constitution intended this to be
the case. Professor Dwight, writing at the time of President
Garfield's illness, maintained that the specific reference to
"powers.and duties" had been deliberately rejected by the Federal
Convention. He thought that the langusge used by James Monroe
and Luther Martin showed that the Virginia Ratifying Convention
was likewise of the opinion that the Vice President would suc-

ceed to the Presidency in case of vacancy 1in that office.77 A

76 The ambiguous clause is as follows' "Tn Case of...{the
President's] Inability to dlscharge the Powers and Duties of
the said Office, the Same shall devolve on tne Vice President....

"7 Theodore Dwight, "Presidential Inebility," 133 No. Am.
Rev. 336, 443 (November, 1881). Monroe used the language, "to
succeed to the President in case of removal,..," and, as Dwight
pointed out, Medison failed to objeet to this. Too much empha -
8is should not be put on Madison's failure to reply, especilally
when the provision on presidential succession was not under dis-
cussion.,. Monroe's phrase was mere dictum in connection with
the question of whether or not it was wise to have a Vice Presi-
dent who would preside in the Senste and vote in case of tile.
Luther Martin's letter said the Vice President was "to SUDEHI
his [the President's] place, and be vested with his powers." The
Italicspre Dyight's. The professor might have implied that it
was the powers and duties which devolved on the Vice President
1f he had italicized and be vested with hils powers instead of
emphasizing the preceding nhrase. 1In any case these phrases
were mere dicta. See chap. I, n. 36, supra.
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few weeks after Professor Dwight's article was published,
Charles W. Jones asserted in the Senate that the delegates to
the Convention of 1787 had intentionally substituted "devolve"
for "exercise™" and agreed with Dwight thet the Jdepéndent clause, J
"until another President be chosen," had deliberately been
stricken out as a limitation on the tenure of the Vice President,78

To buttress the position that the Vice President becomes
the President, the difference in language used in the two parts
of the succession clause hss frequently been cited. Senator
Walker, in defense of John Tyler's assumption of the Presidency,
claimed that the Constitution made a distinction between the
status of a Vice President upon whom the presidential functions
devolved and an "officer" who might be acting as President by

congressional designation. The Senator from Mississippli con-

cluded that in case of single vacancy the office devolved upon

the Vice President for the remainder of the term, but in case

both of these offices were vacant, the designated officer would

merely act as President until an actual President were elected.79

This position was rather extensively explained in the
Forty-seventh Congress by Charles W. Jones, who emphasized the
difference in language used in the two parts of the succession
clause and asserted that the dependent clause, "until...a Presi-
dent shall be elected," referred only to the officer designated
by Congress. As a necessary conseqguence, he thought, the Vice

President should take office without limitation for the remainder

78 13 Cong. Rec., 142; Dwight, op. cit., 443.

79 Cong. Globe, 27th Cong., 18t sess., 5.
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of the term.eo As authority for his conclusion, the Senator
from Florida cited a report mede by the Senate Committee on
the Judiciary in 1856 denying that a special election could be
held in cese of the Vice President's succession but approving
of a speclial electlon when an officer designated by Congress

was acting as President .ot

In meking e distinction between the
tenure of the Vice President and that of an officer designated
by Congress, Judge Dittenhoefer went so far as to say that the
limiting adverbial clause was separated by a semicolon from the
clause providing for the succession of the Vice President and

referred, therefore, only to the "officer" who might act as

80 13 cong. Rec. 192-193; 14 Cong. Rec. 959, 1007, See
also an exposition of this thesis made by John T. Morgan of
Alsbame, 1bid., 884. This point of view has found its way
into various congressional reports. See for exsmple a report
in which it 1s unequivocally stated thet the office devolves
upon the Vice Presldent who thereby becomes President, but the

officer deslgnated by Congress only acts as such. H. Rept 2493,
49th Cong., 1lst sess., 2.

8l 13 Cong. Rec., 192, The Senate report to which Jones
referred stated that under the fifth clause of the first sec-
tion of the second article, the Vice President becomes the Pres-
ident for the residue of the term; but the acting officer would
be "a contingent functionary, with presidentiel suthority of =
provisional character...conflned to a sphere of limited and
prescribed duties....The acting officer hes not devolved upon
him, in terms, the power and dutles of an elected President
according to the provisions of the Constitution.,..the of ficer
selected can act only for a limited term with a presecribed
purpose." S. Rept, 260, 34th Cong., lst sess., 3-5. John R.
Eden of I1linols, "No provision is maede when the office devolves
on the Vice President for a speclisl election to fill out the
unexpired term. The Vice President fills out the term without .
question..." 17 Cong. Rec. 669. Morgan of Alabama said, when
the Vice President succeeds, he holds for the residue of the
term as provided in the Constitution. 14 Cong. Rec. 691.
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President.az

Those who deny the presidential status of a succeeding
Vice President argue the framers of the Constitution did not
intend to make & distinetion between the status of a succeeding
Vice President and that of an "officer" who was acting as

President. In either case such person was to exerclse presi-

dentisl power, . As pointed out in the first chapter of the

present study, the Committee of Style, which had no authority
to change substantive provisions, substituted "the same shall
devolve on the Vice President" for "the Vice President shall
exercise those powers and duties." The Convention never voted
to moke these changes, snd there 1s no evidence that the Conven-
tion thought the phraseology selected by the committee made a
material change in the meaning of the cleuse.5% As the suec-
cession provisions were voted by the Philadelphia Convention,
they were two separate clauses, each of which was modified by
the adverbial clause. The Committee of Style brought these
two clauses together and used the adverblal clause only once,
presumably to modify both of the preceding clauses.84 The

Committee punctuated the succession provision so all three

82 yew York Herald, September 13, 188l. Also reprinted on
p. 56 of Hearings on H. R. 12606, 12629, 12647, and H. J. Res.
297, H. R. Comm. on the Judic., 66th Cong., 2nd sess. (1920).
Article II, sec. 1, cl. 5 is as follows: (1) the independent
clsuse providing for the devolution of presidential power on
the Vice President [comma, not semicclon], (2) the independent
clause empowering Congress to designate whet officer shell act
as President, (3) the adverbial clause. Although Judge Ditten-
hoefer's punctuation is not found in the engrossed Constitution,
the clause has frequently been gquoted with a semicolon. For
example, see the clause s0 guoted in H. Rept. 26, 49th Cong.,
lst sess., 2. -

83
84

See pp. 12-14, suprs.

———aa

3ee pp. 14-16, supra.
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clauses would read as one continuous sentence, in which case
the adverblial clause would modify both of the preceding clauses.
Although the succession provision of the Constitution has fre-
gquently been printed with semicolons, commas are found in the
official reprints of the Constitution.85

The rule favoring the use of intrinsic aids to interpreta-
tion hes been used to deny the presidential status of one who
acts as President under the succession clause. It has frequently
been pointed out that the framers of the Constitution could not
have intended for the Vice President to become President for
the Constitution does not once say that he shall become Presil-
dent, which would have been the natural language.86 Throughout
the Constitution a dlstinction 1s made between a President and

an acting President;87 and it 1s a well-established rule that

85 see for example- 1 U, S. Stat. at L. 18 (1348); Revised
Stat. of the U. S. (2nd ed.; 1878), 23; Const. of the U. 5. Ann.
(1938), 380; U. S. b. Code (1940 ed.), I, " X%XxVi. See n. 82, sunra.

86 See for example: Lewls R. Works, "The Succession of the
Vice President Under the Gonstitution, " 28 Am. Law Rev. 500,
502-503 (July-August, 1904); H. H. styer, "The Presidentilal
Succession," 16 Am. Mercury 129, 133 (February, 1929): Charles
Warren, The Making of the Constitution (1928), 637n.

87 irticle I, sec. 3, ¢l. 5: "The Senate shall chuse...a
President pro tempore, in the Absence of the Vice President, or
when he shall exercise the Office of President of the United
States." Artiecle II, secc, 1, cl. 5: "...the Ssme shall devolve
upon the Vice PPPde9ﬂt snd the Congress may by Law ovrovide
for the cage of Removal Death, Resignation or Inability, both
of the President and Vlce Prealdent declaring what Officer
shall then act as President...” The Twelfth Amendmernt provides
that, 1f the House 6 Representatives should fail to choose a
President before the fourth of March, "the Vice President shall
act as President, as in the case of fhe death or other Consti-
tutional dlSibllitV of T the President. -
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intrinsic aids are to be preferred to extrinsic aids, and that
the latter cannot be indulged in to enlarge the text.88 Thils
would point to the conclusion that one does not become President
by succession.

It has been asserted that the Twelfth Amendment, whilch
states that if the House of Representatives should fail to choose
e President before the time fixed for the beglnning of the term,

"the Vice President shall act as President, as in case of the

death or other gonstitutionel disability of the President," refers

only to a Vice President chosen by the Senate, that a Vice Pres-
ident chosen by the eleétofal colleges actually becomes the
President under the successlion clause.89 It must be admitted
that there 1s evlidence that the framers of the Twelfth Amendment
were not aware of a distinction between a de jure President snd
an acting President; but there is no indication in the poorly
reported debates that they intended to make a distinctlon be-
tween a Vice President chosen by the Senate and one chosen by

the electors.go

88 McPherson v. Blacker, 146 U. S. 1, 27 (1892).
89 see the remarks of Senator Morgan, 14 Cong. Rec. 884.

90 rhe original motion of John Quincy Adams to insert this
clause in the Twelfth Amendment spoke of the powers and duties
of the Presidency as belng discharged by the Vice President or
such person as Congress might by law direct. 13 Annals of Cong.
132. Subsequent drafts of the amendment likewise were worded
so as to distingulsh between a de jure President and an acting
President. Ibid., 136, 137, 139, 210, 668.

The debate on this amendment however showed that at least
some of the members of the Lighth Congress thought that under its
provisions as well as under the provision of the succession clause
of artlele II the Vice President would actuslly become the Pres-
ident for the remainder of the term. Samuel White of Delaware,
in interpreting the succession clause, said: "...And he [the Vice
President] is Constitutionally the President not until another
can be made only, but of [for?] the residue of the term, which
may be nearly four years; and this is not to be supposed a remote
or improbable case." There is no record that anyone objected to
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Both Senators Maxey and Dawes expressed the opinion in
the Forty-seventh Congress that the framers of the Constitution
never intended the Viece President to become President by force

of the succession clause.g1

Senator Dawes and Judge Trumbull
went so far as to say that under the original Constitution be-
fore the Twelfth Amendment was adopted, the Vice Presldent waes
not even reguired toc have the qualifications necesgsary to be-
come President. This, they thought, was a clear indication that
the delegates to the Philadelphia Convention never intended the

Vice President to become President by succession.”? But, as an

able Washington lawyer pointed out, the Vice President would

White's interpretation of the succession clause., Ibid., 143.

If not all of the framers of the Twelfth Amendment were
willing to go as far as White in placing the Vice FPresident
in the presidential chair, at least many of them thought that
once the powers and duties devolved upon him, he was to hold for
the remainder of the term. James Hillhouse of Connecticut sug-
gested that provision should be made for the verson to act as
President only until the electors could be reconvened. To this
suggestion, Jonathan Dayton of New Jersey answered that when
there 1s a Vice President, in case of the death or inability of
the President, the Vice President alone can exércise the execu-
tive powers and "you cannot place any person over his head,"
Adams agreed with Dayton's thesis. Ibid., 132. In 1841, however,
Adems would not admit that Tyler became the President.’ §gg ne. 34,
supra.

There was greater objection to this part of the Amendment
than to any other. The protest against putting the Vice President
in the President's place at least lmplied that these people
thought that once he was thus invested with executive power, he
was to hold for the remainder of the term, which in this case
would be a full four years. Persons who attempted to answer the
objectlon did not deny this interpretation, but rather tried to
Justify such a provision. ibid., 134-135, 198, 668-682, 692, 695,
702-704, 717, 726, 734-735, 739, 750, 754. During the debates
some spoke of the Vice Pr931dent's becom%_g President, while

others of his succeeding to the power," and of his "Succeeding
to the functions."

91 14 Cong. Rec. 915 and 985, resnectively.

92 14 Cong. Rec. 956; Lyman Trumbull, "Presidential Inabil-
1ty," 133 No. Am. Reve 417,410. (November, 1831).
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always have the constitutional guelifications to become Presi-
dent, because by the original mode of election, he was chosen
Vice President because he received the second highest number

of votes for President.93

Another approach of those who hold that no one can become
President by forece of the succession clause 1s to appeal to
what they consider a common sense construction of the clsasuse.
Senator Maxey pointed out that the Constitution treasts cases of
vacancy and inability in the same way; and, since the Vice Pres-
ident cannot become President in case of the President's inabil-
ity, neither can he in case of the President's death, resignation,
or removal.®4 This point of view has been set forth cléarly in
a lew review article vublished in 1904. Although the author
thought "the Same" referred to office grammatically, he con-
cluded that resson dictated "Powers and Duties¥ to be the ante-
cedent, because the Vice President could not become President
while a disabled President occupied the office.95 Those who
hold that the Vice President becomes President for the remainder
of the term in case of vacancy in the Presidency answer one of
two ways: $he Vice President displaces the disabled President,
or there 18 a difference between vacaney and ingbility. Neither
96
On each of the seven occasions on which the President has

died, the Vice President has taken the oath prescribed by the

%% fenry Davis, "Inebility.of the President," S. Doc. 308,
65th Cong., 5rd sess., pe. 6.

94 13 GCong. Rec. 129.
95 Works, op. eit., 501-502.
96

3ee chap. I1I, infra.
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Constitution for the President.~ Although it has never been
seriocusly argued that teaking the oath makes the Vice President
into a President, such is.often implied. For example, in refu-
tation of the ststement that a succeeding Vice President does
not become the President, it has frequently been asked, "he
takes the presidentisl oath, doesn't he?" Another example, the

Congressional Directory dates the beginning of a presidential

term from the time the Vice President takes the presidential
oath rather than from the time the President dies. Thus

April 6, 1841, instead of April fourth is given as the date for
the beginning of Tyler's term.97 Those who hold the view that |
no one becomes President by successlon answer that neither the
Vice President nor the "officer" designeated by Congress should
take the osth. Whether or not it was intended by those who
framed and ratified the Constitution for him to take the oath

is not known.98 The Constitution requires the Fresident to

take the oath; but in the case of an acting President one may

ask whether his taking the oath is a legal obligation or merely

97 Gong. Dir., 80th Cong., lst sess., 254.

98 This was not even mentioned in the Philadelphia Conven-
tion. The only time it was mentioned in the state conventions
was in the form of dictum in the Massachusetts Convention, where,
in enumerating the meny safeguards against abuse of power, James
Bowdoin said: "The President, and also the Vice President, when
acting as Preslident, before they enter on the execution of the
office, shall each 'solemnly swear or affirm, that he will
faithfully execute the office of President of the United States,
and will to the best of his ability, preserve, protect, and
defend, the Constitution of the United States.'" This statement
was not challenged in the Convention, but this does mot mean
mueh since presidential succession was not being discussed.

Jonathan Elliot, The Debates in the Several States (2nd ed.;
1881), II, 85.
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custom. The most nearly correct view probably is that taking
the oath does not make anyone the President and adds nothing
to his vowerss: and, if it hes any effect, it 1s merely to put
his conscience within the bounds of law.9? As far as state
practice is concerned, the acting Governor can be denled the
oath in all but six states.199 But succeeding Vice Presidents
mustvhave thought.the pfesidential oath important, for all

seven took it, and Arthur and Coolidge toock it twice.101

99 article II, sec. 1, ol. 7. It is Corwin's thesis that
taking the oath by one elected to the Presidency does not make
the man the President, but is merely his first duty. He thinks
the President is alrepdy in office when he takes the oath, and
points out that the Constitution says 1t is the President, not
the President-elect, who takes the oath. As Corwin mentions,
the Act of Msrch 1, 1792, assumed that Washington became the
President on March 4, 1789, although he did not take the oath
until April 30; amd in the analagous case of the coronation
oath, the succession is not dependent on the heir's taking the
oath. In fact the osth-tsking ceremony in monarchial states
is sometimes deferred for years. If all of this is true, David
Atchison's claim that he, as President nro temvore of the Senate,
was the President of the United States Lor one. uay, March 4,
1849, because of Taylor's refusal to take the oath on Sunday,
cannpt be allowed. Atchison claimed that the oath was necessary
to make Taylor the President, but he did not take the ocath him-
self, Edward S. Corwin, The President: 0ffice and Powers (1940),
59, 148-149, 341. On Atchlson's eclaim to fame, see 13 Cong.
Digest 127 (Aprll 1934). See also H. B. Learned "The Vice
President's Oath of Office," 104 Nation 2483 (Marcn 1, 1917);
and n. 21, supra.

100 warren R. Isolm, "The Office of Lieutenant Governor
in the States," 32 Am. Pol. Sci. Rev. 921, 922 (October, 19033).
For example of a case in which it was held that an additional
oath was necesssry, In re an Act Concerning Alcoholic Beverages,
130 N. J. L. 123 (1943); for example of an opposite ruling,
Walls v. Hall, 202 Ark., 999, 1004-1005 (1241).

101 25 Harnerts Weekly 660 (October 1, 1881); New York
Times, February 35, 1932.
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In summary, there are two schools of thought on the sub-
ject of presidential succession. One denies that the Viece Pres-
ident becomes President when the powers and duties of the higher
office devol#e upon him. It makes no Aistinction between such
a Vice President and the "officer" who might act as President.
The sdherents of this school hold that either merely acts as
President until the President's dissbility 1s removed or a
Presidént elected, sand that no one can be President of the
United States unless elected to that offioe in the manner pro-
vided by the Constitution.102  Horwill says that there can be
no "presidential sucecession"” except the following of one elected
President by another elected President,~because thére.are only
two ways of creating a President, choice by the electors or by
the House of Representatives.lo3 Thus during the administrationms
of Tylef, Johnson, and Arthur there were those who asserted that

the man discharging the presidential functions at the time was

still the Viece President.104

R s v oo o e v Y R st b e A o PR

102 This thesis has fregquently been espoused on the floor
of Congress. See for example the arguments of Maxey, Lapham,
and Dawes, 14 Cong. Rec. 913, 917-920, and 955, respectively.
See also the remarks of Representative Jenkins before the House
Committee on the Judiclery. Hearings on H. J. Res. 264, 60th
Cong., 2nd sess. (1909), 3. The two most freguently quoted
articles setting forth this thesis were written by Judge Lgman
Trumbull and former Senator Benjamin F. Butler for the QQEEE
Americen Review, op. cit., 417 and 423, respectively.

103 gorwiil, op. cit., 65, The term "presidential succes-
gion" is used throughout the present study, because language
usage has estsblished this as the proper terminology for re-
ferring to the devolution of presidential nower -on the Vice
President or designated officer, whether such devolution is
eguivalent to becoming President or not.

104 Cong. Globe, 27th Cong., lst sess., 3=5; Dewitt,
op. cit., 380; 14 Cong. Rec, 918,
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The other school of thought holds that the Vice President
becomes President 1n case of the latter's death, resignation, or
removal, and perhaps in case of his 1nabllity as well. This
school of thought makes a shgrp distinctlion between a succeed-
ing Vice President and the "officer" who might act as President.
The adherents of this school hold that the former becomes the
President for the remalnder of the t erm, but the latter merely -
acts as President for the duretion of the inability or until
an actual President is elected. They deny that the presidential
office can be separasted from its powers and duties in such a way
as to allow the Vice President to exercise the powers without
succeeding to the office and becoming President. None of the
standard commentators take an extreme position on this guestlion;
but Rawle, Story, Cooley, Burgess, Tucker, Watson, and Burdiek
all either state or imply that the Vice President becomes FPresi-
dent for the remainder of the term when the powers and duties of
the latter office devolve upon him because of vacancy.

Rawle, writing sixteen years before the succession of John
Tyler, said that the Vice President would succeed to the presi-
dential office and continue fhereln until the expiration of the
term for which the Presideht was elected, but if both of these
offices were vacant, a special election would be called under
the Act of 1792. Rawle did not question the constitutionality
of calling such an election., Thus he implied that there waé a

105 Four of the standard commentators say nothing about
presidential succession in their works. Thomas Sergeant, Con-
stitutional Law (1822); John Norton Pomroy, Introduction to
the Constitution of the United States (1868); John I. C. Hare,
American Constitutional Law (1889); Roger Foster, Commentaries
on the Constitution (1895). e
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difference in the status of a succeeding Vice President and
the status of his successor by giving tenure to the former
while allowing‘the presidential service of the latter to be
terminated by special election,106

Joseph Story, also writing before the succession of John
Tyler; explained that if a Vice President should succeed to the
preslidentiael office, he would continue in that offiee until the
expiration of the term for which the President was chosen, be-
cause a new President could not be elected, except at the regu-
lar quadrennial election if there were stlill a Vice President
able to serve. By questioning the power of Congress to call an
election when both offices are vacant, the great Jurist implled
that a designsted officer acting as President might have the
same tenure as a Vice President upon whom preslidential power
devolved 107

Cooley, writing after Tyler, Arthur, and Johnson succeeded
to the Presidency but before Garfield became disabled, said that

when the Vice President became acting President, he held for the

remalnder of the term. But then Cooley spoke of the presidential

office as devolving on the Pfesident of the Senate, thus indica-
ting that he did not see the significance of his cholce of

106 wil11am Rawle, A View of the Constitution (lst ed.;
1825), 49-50. It is possible that Rawle d1d not think there was
a constitutional difference in the tenure of the two officers.
He may have thought the Vice Presldent would complete the term,
because Congress failed tc provide for the calling of a special
election in casse only the Presidency was vacant, whereas the
"officer" would not complete the term, because the Act of 1792
provided for a special election in case both the Presidency and

Vice Fresidency were vacant,
Commentaries on the Constitution of the United States

107
(1st ed.; 1833), 111, 336-337.
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language. Writing after the inabllity of President Garfield,
however, Cooley said there could be no question about the Vice
President's becoming President in case of complete vacancy in
the presidentisl office; usage has established thet he does.
Whether the precedent was proper or not, Cooley did not say.lo8
Burgess, also writing after three Presidents died 1n office
and the Vice President assumed the office for the remainder of
the term in all three cases, does not question the ussge and
declares that the Constitution devolves the offlce on the Vice
President in case of the President's death, resignation, removal,
or inability. He does not say whether the status and tenure of
a Vice President upon whom presidentisl power devolves are dif=-
ferent from the status snd tenure of an officer acting as Pres-
ident by statutory designation. It is Tucker's opinlion that in
case -of vacancy the Vice President becomes President, and does
not merely act as such. In case the designated»officer is
called to act as President, however, Tucker is not willing to
recognize that he would become the Presldent or have protected
tenure. The commentator makes a sharp distinction between a
Vice President who becomes the President and an officer who 1is
merely to act as President ex officio. Concerning the tenure
of the letter, Tucker holds that.he is to serve only until =

President is elected to complete the unexpired term.lo9

108 Thomes M. Cooley, Principles of Constitutional Law
(1880), 51n; "Presidential Inability," 133 No., Am. Rev, 122,
122-124 (November, 1881).

109 John W. Burgess, Political Science gnd Compasrative
Constitutional Law (18915, II, 239-240; John Randolph Tucker,
The Constitution of the United States (1899), II, 711-712.
Tucker's work was published 13 years after the speclal elec-
tion provisions of the Act of 1792 were repealed.




64.

Like the five preceding commentastors, Watson and Burdick
state that the Vice Preslident becomes President in event of
vacaney in the lstter of fice. Burdick 1s not sure 1t was in-
tended that the Vice President become President, but ussge has
established this in case of death, snd Burdick thinks the same
rule would apply in cases of removal and resignation. Burdick
does not discuss whether there is a constitutional difference
between the presidential status and tenure of a Vice President
and that of an "officer" acting as President; but Watson affirms

that the designsted "officer" would only act as President.l10

A survey of the commentseries which state that the Vice}
President becomes President in case of vacancy in the presi-
dential office suggests that four, Cooley, Burgess, Tuocker,
and Watson merely repart established usage without questioning
its constitutionsal proprliety. Burdick questions the constitu-
tional correctness of the usage, but recognizes that it had
establlished the governing rule. 1In the case of Rawle and
Story, who wrote before there was a case of vacancy, there 1is
no evidence that they thought thelr cholce of the word office

instead of powers and dutles significasnt or that they saw the

implication of theilr selection of language. Only Tucker makes
a sharp distinction between the status of the Viece President
and the officer designated by the Congress. Tucker slone at-

tempts to justify the ussage.

Among the standard commentators Kent, Black, and Willoughby

110 payia K. Watson, The Constitution of the United States
(1910), I, 891-902; Charles Kellogg Burdick, The Law of the
Americen Constitution (1922), 59-81.
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adhere to the second school of thought. That 1s, they say
the Vice President merely acts as President when the powers
and duties of the Presidency devolve upon him. Kent anq Black
do not discuss the question, but use language which indicates
the1r>position. Chancellor Kent says the Vice President acts

as President.1l Black refers to the Vice President as the

gcting President, but apparently does not understand the signi-

ficance of using the term acting President, because he also

speaks of the presidentlal office as devolving on the deslgnated
"officer." 1In any case, Black thought either successor was to
complete the unexpired term. Willoughby questions whether the
Vice President becomes President and states that it is merely
the presidentisl powers and duties which devolve upon the Vice
President ,112

There are, of course, no court rulings on the gquestion of

whether or not one who acts as Presldent lpso facto becomes the

incumbent of the office; but there have been judleial pronounce-
ment s which have a direct bearing on the guestion. In addltion

to obiter dictum, there are gubernatorisl succession cases 1n

which the state courts have justified their decisions by appeal-
ing to Federal usage as precedent. The only pronouncement mede

by & Federal court 1s obiter dietum which lends authority to

111 romes Kertt, Commentarles on Amerlcan Law (3rd ed.; 1836
and all editions thereafter) 1, 278, This 1s not found in the
first two editions, but Kent revised the first slx editions him-
self. The third and fourth were prepared before the succession
of John Tyler, but the fifth enmd sixth were published efter his
succession.

112 Henry C. Black, Handbook of Americsn Constitutionel Law
(1895), 90. W. W. Willoughby, The Constitutional Law of the
United States (1929), III, 1471
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the thesis that the Vice President becomes President when the
powers and duties of the latter devolve upon him. In this case,
which was decided in the United States District Court for the
Southern District of New York In 1867, Justice Blatchford used
very definite language. He sald in part:

Three times...the President has died, and, under the
provision referred to, the powers and dutles of the
office of President have devolved upon the Vice Presi-
dent. All brenches of the Government have, under such
circums tances, recognized the Vice President as hold-
ing the office of President, as authorized to assume
the title and as entitled to its emoluments. The Vice
President holds the office of President untll a suecces-
sor to the deceased President comes to assume the of flce
at the expiration of the term for which the deceased
President and Vice President were elected....It has
never been supposed that, under the provision of the
Constitution, the Vice President, in scting as Fresi-
dent, acted as the servant, or agent, or locum tenens
of the deceased President, or in any other capacity
than as holding the office of President fully, for the
time being, by virtue o{ gxpress avthority emanating
from the United States.1ll

Although this declaration is mere dictum, it has frequently
been ecited as authority by state courts 1in cases Involving exec-
utive succession. The present study is concerned oniy with
those stéte cases which have a‘direct bearing on presid entisl

succession.l1% Tne two strongest state cases, which can be

113 Merriem v. Clinch, 17 Fed. Cas. 68. This was a sult
to collect the selary for acting as collector of customs. The
court ruled that under the statute of 1799 [1 U. S. Stat. at L.
644] in cases of temporary disability, the collector still acted,
but acted through a deputy, and was entitled to gll the per-
quisites and emoluments of the office. In case of permanent
disabllity or death, however, the duties, authorities, and emol-
uments wéuld 8Bevolve upon the deputy. The statute actually
made a distinction between vacancy and temporary disability,
whereas the successlion clause of the Constitution does not.

114 pop o brief, summary discussion of gubernatorial suec-
cession, see Isolm, op. cit. In this article Isolm points out
that thirty-five states have a Lieutenant Governor, in nine the
President of the Senste 1s the substitute for the Governor, and
in four the Secretary of State is the provisional successor.

Of the thirty~-five which have a Lieutenant Governor“ twenty-four
provide that the power and authority shall "devolve" on him, in
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clted in favor of the presidential status of a succeeding

Vice President, were based on an Oregon constltutional pro-
vision nearly identical to the succession clause of the Federal
Constitution. In each case the Oregon Supreme Court rejected -
the argument that the gubernatorial dutles can be separated
from the office in such a way that he who exerclises them does
not succeed to the office. The court based its ruling, there-
fore, on the principle that the constitutional successor had
become the Govéernor by force of the functlons cast upon him.
The court justified its conclusion by reasoning that "the same"
referred to "office" and thus the office had devolved upon the
Secretary of State. As authority for this, the dictum of
Justice Blatchford in the Merrlam case was cited.11® The second
Oregon case was declded by a vote of four to three. One of the
four, Justice Bennet, wrote & concurring opinion in which he
stated thét he thought the opinion of the court a bad one, but

felt bound to follow the precedent set by the earlier case.116

six he "becomes" the Governor, and in four he is to "exercise®
the suthorities of the office, and in the thirty-fifth he "has
the power and discharges the duties"™ of the Governor.

115 ghadwick v. Esrhart,; 11 Ore. 389, 391 (1884). Article V,
sec. 8 of the Uregon Constitutlion was as follows: "In case of
the removal of the governor from office, or of his death, resig-
nation, or lnabllity to discharge the dutles of the office, the
same shall devolve upon the secretary of state; [semicolon, not
comna] end 1n case of the removal from office, death, resignation,
or inabllity, both of the governor and secretary of state, the
president of the senate shall act as governor until the disability
be removed or a governor be elected." This waes a sult to collect
the Governor's salary due to the Secretary of State upon whom the
gubernatorial powers and duties had devolved and who continued to
act as Governor after he ceased to be Secretary of State. The
court held that the Secretary of State had a right to the salary
and was to perform the quties for the remainder of the term and
not only so long as he continued to be Secretary of State,

116 gpate v. Olcott, 94 Ore. 633 (1920). Bennet severely
critliecized the reasoning in the Chadwick case end unequivocally
stated that he thought 1t was the gubernatorial duties, rsther
than the office, which devolved upon the Secretary of State, that



68.

These two cases are the only ones in which a court has

appealed to Federal usage to interpret a constitutional pro-
vision phrased like the succession clause of the Federsal Con-
stitution; but there have been other cases in which the courts
have thought Federal usage 1s good authority for deciding ex-
ecutive successlon cases. In a confused New York case, the
court referred to the devolution of presidential powers on
Fillmore and Johnson as precedent for holding that the deputy
superintendent of insurance became the superintendént in case

of vacaency in the latter office .17 Similerly, there 1is a
Nevade case in which the highest state court held that, upon

the death of the Governor, the ﬁieutenant Governor becsme the
"acting Governor," entitled to the saiary of thevGovernor, and
appealed to Federéi usage as éuthority, saying that whenever the
President of the United States died and hls powers devolved upon
the Vice Président, all branéhes of the Government recogniged the

Vice President as holding the office of President, as authorized

he should continue to exercise those dutles only so long as he
continued to be Secretary of Stete, and finally that the vacan-
ey should be filled at the next genersal election. Bennet voted
with the majority only because he felt bound by the rule of
stare decisis. Ibid., 644-645. ,

7
11 People ex rel. Church v. Hopkins, 55 N. Y. 74, 81

(1873). This case was much 11ke the Merriam Case (op. cit.)
in that the court made s sharp distinction between vacancy
and temporary absence or inebllity. In dlctg =t pp. 80-81,
the court recounted the succession of Ngthaniel Pitcher and
Silas Wright to the Governorship of New York. Although the
court sald Pltcher and Wright ceased to be Lieutenant Gover-
nor and were entitled to the Governor's salary, the court was

elways careful to refer to them as "acting Governor," never
as "the Governor."
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to assume its title and having the right to 1its emoluments.l18

In 1926, the Oklehoma Supreme. Court gsppealed to Federal
usagé to justify its ruling that the Liéutenant Governor on
whom the gubernatorisl office devolved, had actually become the
Governor and thus was ineligible to run for election to the
Governorship under the state constitution, which precluded the
Governor from succeeding himself. The kind of confused reason-
ing found in the majority opinion in this case is typleal of
that found in discussions of presidential succession.ll9 Chlief

118 gtate of Nevada ex rel. Saedler v. LaGreve, 23 Nev, 216,
221 (1896). ArtIele V, sec. 18 of the state constltution provided
that upon the desth of the Governor, the powers and duties shall
devolve upon the Lieutenant Governor for the residue of the tem.
At pages 221-222 of the report, the court apprOV1ngly cited the
Merrliam and Chadwick cases, but was always careful to speak of
the "acting Governor." In a separate concurring opinion, Chief
Justice Bigelow :said he thought the Lleutenant Governor should
have the salary in this case but protested against the implica-
tion that the Lieutenant Governor became the Governor. The
Chief Justice thought the Governor's office remained vacant
while the Lieutenant Governor acted es Govemor. Ibid., 223-225.

119 pitzpatrick v. McAlister, 21 Okla. 83, 90-91 (1926).
The fifteenth section of Article VI provided for cases of vacancy
or insbility in the offices of both Governor snd Lieutenant Gov-
ernor, in which case the President of the Senate was to gact as
Governor until the vacancy be fllled or the disability cease.,
The next section provided in case of vacency or 1nasbility in
the governorship, the office and its compensstion shall devolve
upon the Lieutenant Governor for the residue of the term or
until the disability shall be removed. Although the language
used in sections 15 and 16 was different, the real distinction
was thet the former provided for cases of double veacancy or in-
ability, whereas the latter provided for vacancy or inability
in only the Governorshlip. The reasoning of the court was badly
confused. The majority opinion sald that the difference was
that section 15 provided for caeses of temporary inability, in
which case the Governor or Lieutenant Governor resumed the
duties when the inabillty was removed, while section 16 provided
for cases of permanent vacancy or inald lity, in which case the
Lieutenant Governor asctuslly became the Governor, Of course,
the duratlion of the 1nability or vacancy was not the feature
that distinguished section 15 from 16. Then the court went on
to point tv the difference in langusge used in the two sectilons,
in the one cese the presidling leglislative offlcer merely acts
as Governor, whereas in the other, the office devolves on the
Tieutenant Governor. Ibid., 86.
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Justice Branson wrote s dissenting oplnion in which he stated
that he thought & Governor could be made only by election, not
by succession, and in the cases enumerated the Lieutenant Gover-
nor exercised the gubernatorlal powers as Lieutenant Governor.120
Branson's assertlion thet a Lieutenant Governor does not
become Governor by succession is made 1n & dissenting opinion,
but there are state cases in which his view is found in the
opinion of the court. The Supreme Court of Arkensas ruled that
the office of Governor could never be filled except by direct
vote of the people, and, in case of vacancy in the office, the
Constitution provided for a temporary devolution of powers on
some other functlonary while the vacancy existed.121 The courts
of other states have taken a similar position in refusing to
recognize that the office of Lieutenant Governor beceme vacant
when the powefs.and duties of the.gubernatorial-dffice devolved
upon the Lieutenant Governor, and in pointing out that he re-

mained the Lieutenant Governor entrusted with the powers and

120 S. cs, 95-99. Branson went on to point out that sec-
tion 16 made no distinction between temporary and permsnent
disability or vacency (see n. 119, supra). He thought nobody
would contend thet & temporary inabllity on the part of the
Governor would make the Lieutenant Governor the Governor for
the remeinder of the term.

121 Futrell v. Oldhem, 107 Ark. 386, 390 (1913). Article
IV, sec. 12 of the Arkensas Constitution was less ambiguous as
to what 1t was that devolved on the President of the Sensate
than the Federal Constitution was inproviding "the Same" shall
devolve on the Vice President, The former staeted, "the powers,
duties, and emoluments of the office for the remainder of the

term...shall devolve upon, and accrue to the President of the
Senate..."
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dutles of the higher office.122 Following a similar kind of

reesoning, the highest state court 1n New Jersey declined to
recognize that the President of the Senate succeeded to the |
Governorship end its title when the powers, duties, snd emolu-
ments of the higher office devolve upon him,12%

The Minnesota Supreme Court would not adopt the position
that the Lieutenant Governor became the Governor when he was
called to act as sueh, because the Court thought it would re-
quire ousting a disabled Governor and placling the Lleutenant
Governor in the higher office for the remsinder of the term.

It was the opinion of the Court that such an interpretation
would exclude the possibllity of temporary vacancy or inabllity,
and that expelling sn 111 Governor and denyling him the right to
the Governorship after his recovery would menace peace and
order.124 The California Supreme Court thought that, if the
Lieutenant Governor became the Governor by succession, 1t would
necessitate leaving the executive functions unperformed in ceses
of inebility or temporary vacaney. The Court branded such a

construction Yexcess and folly of reverence for the man, without

122 State ex rel. Hardin v. Sadler, 23 Nev. 356 (1897);
State of WaEHiggton ex rel., Murphy v. McBridel 29 Wash., 339
(1902); Ward v. Curran, 44 N. Y. S. 2d. 240, 266 App. Div. 524
(1943); State ex rel. Lemey v, Mitchell, 97 Mont. 252 (1934).
The Montana court expressed the opinion thet if the Governor
were absent from the state or temporarlly unable to perform the
dutlies of his office, the Lieutensnt Governor would not become
the Governor, but would merely act as Governor until the Gover-
nor could resume the duties of his office. Ibid., 372. See also
the dictum in a California case in which the court said, "1
would hardly be contended that when the powers of the governor
devolve upon the lleutenant-governor, he thereby becomes the
governor and can appoint a lieutenant-governor." People ex rel,

Lyneh v. Budd, 114 Cel. 168, 170 (1896).

123 s1ifford v. Heller, 63 N.J.L. 105 (1899).
124

( ) State ex rel. Marr v. Starnes, 72 Minn. 200, 200-203
1898),
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consideration for the public interest." The Court said that

the vested rights of tenure attached to the elected incumbent,

but the functions of the office separated from the Governor
temporarily and could be exercised by another in certain con-

tingencies.125

Although state cases on gubernatorial succession are not
necessarily binding precedents for presidential succession,
they probably can be cited as supporting suthorlties. The d4if-
ficulty 1s that the cases, like the commentators, do not sagree.
State cases can be clted in favor of the thesls that a succeed-
ing Vice President becomes President, and other state cases can
be cited in support of the contrary thesls. An examingtion of
the state cases does show one thing, however, and this is that
the reasoning sustaining the presidentiel succession precedent
had led to some obviously inconslstent conclusions. The same
is true of all attempts to buttress the proposition that the
Vice President becomes Presldent by succession. An examination
of the arguments by which the precedent has been sustalned shows
that they are vulnerable on historiesal, logicel, or legal grounds.
The strength of those who support the presidential status of a
succeeding Vice President lies in the fact that they are sble
to point to actual usage, which is of great importance in the

development of a constitutional system.

125 people v. Wells, 2 Cal. 199 (1852); dictum at 224-226.
The court Te§§

that the confusion which arises in the thinking
on the subject 1s the result of not recomgnizing that the office
and 1ts tenure, which attach to the person of the Governor, can
be separated from the functlions of the office under certsain
cilrcumstances. Ibid., 226.
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C. CONCLUSION

It is not the purpose of this study to deny that Harry
Trumén, for example, became the President on the death of
Frenklin Roosevelt, but it is submitted that he succeeded to
the higher office by virtue of a usage rather than by a con-
stitutionsal pr0vision,126 and that this usage has confused the
thinking on presidential succession. Only a few examples of
the problems end inconsistencies arlising from this precedent
need be mentioned here,

Attempts to buttress the propostion that the Vice Presi-
dent becomes the President by succession have led to some obvl-
ously illogieal conclusions. For example, it seems to be as-
sumed that taking the presidential oath 1s a prerequislite to
the exercise of presidential power and that sueh an oath mekes
the Vice President the President; but it has been contended at
the same time that an "officer" designatedlby the Congress
would not become the Presldent although, presumebly, the same
oath would be a prereguisite to his exercise of presidential
power., A second exasmple can be put in the form of a question:

If Tyler became President, why did he have a term of three years

and eleven months? The Constitution knows only a four year

126 1t must be recognized that thils usage has "amended"the
Constitution. At the same time, the courts have sald that no
number of infractions of the Constitution, however numerous,
can furnish a construction not warranted, nor does long acqui-
escence of the Congress and the Executive make constitutionsl
that which is unconstitutional., Fairbank v. United States, 181
U. S. 283, 307 (1901); Field v. Clark, 143 U. S. 649, 691 (1892);
United states v. Bayer, 85 Fed, 425 (1898). The Twentieth Amend-
ment has recognized this usage in some degree, however, by pro-

viding that 1if the President-elect dies, the Vice-President-el ect
shall become the President.
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term for a President.127

A third example refers to the power of Congress to desig-
nate an “officer" tb act as President in certain cases. The
unquestioning acceptance of the usage that the Vice President
becomes the President by succession has led Congress unconscious-
ly to extend this same rule to the designated officer. In writ-
ing legislation, the Seventy-ninth and Eightleth Congresses
have assumed that the officer they wished to designate would
become the President by providing that he resign his "office"
upon taking over the presidential functions. This would be
the reasonable thing to do if he becomes the President; but 1if
he is guthorized only to exerclise presidential power by virtue
of holding this "office;" he will lose his right to exercise
the power when he resigns the office to which it is annexed.
The same bills, which are based on the taclit recognition that
the designated officer becomes the President, provide for the
termination of his tenure as scting President by the special
election of a President to dlsplace him or by the qualification
of a prior entitled individual, who could displace him.128
Yet the Constltution gives protected tenure to a de jure
President.

Although the framers of the Constitution intended the
adverbiel clause, "until...s President shall be elected,"
to 1limit the tenure of a succeeding Vice fresident as well
as a designated "officer," not even the school of thought which

denies that the Vice President becomes the President in cases

127 prticle II, sec. 1, el. 1.

128 por example, H. R. 3587, 80th Cong. snd Public Law 199,

80th Cong., lst sess. See chsp. V, infra.
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of vacancy in the latter offlice has seriously questioned the
right of the Vice President to serve out the unexplired portion
of the term.129 A few have suggested that the Constitutioﬁ con-
templates the immediate election of a new President to displace
the Vice President, but they have been willing to acquiesce
in the established usage.lso Contrary to what seems to have
been the intent of the framers of the succeséion clause, 1t has
always been rather generally agreed that there should be no
special electlion when the Viece President is acting as President.
Chancellor Kent, writing in 1832, saids "....the Vice President
acts as President during the remeinder of the term for which
the President wes elected."151 Cooley and Black take the same
position.132 Willoughby denies thgt the Congress hss power to
provide for a speclisl election in such case on the ground that
the legislative power of Congress with reference to presidential

succession is limited to cases in which there is a vacaney in

129 See chap. I, supra. The Washington Supreme: Court, inter-
preting & similar provision of the Washington Constitution,held
that in cese of the death of the Governor the duties of the
office devolve on the Llieutenant Governor for the balance of the
term and no speclal gubernatorial election is to be held. The
basis of the ruling waes that "until...a governor be elected"
referred only to the case in which a B8ecretary of State was

ecting as Governor. Article III, sec. 10 of the Weshington Con-
stitution was as follows: "In case of..., the duties of the

office shall devolve upon the lieutenant governor, and, in case

of a vacaney in both the offices of governor and lieutenant gov-
ernor, the duties of the governor shall devolve upon the secre-
tary of state, who shall act as governor until the dissbility

be removed or a governor elected." State of Washington ex rel.
Murphy v. McBride, 29 wash. 335, 339 (1902

130 sawyer, op. cit., 133; Warren, op. git., 635

151 Kent, op. eit. (2nd ed.), 278. See n. 111, suprs.
1

32 Gooley, op. oit., 51n.; Black, op. cit., 90.
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the offices of both Preslident and Vice President.l35

This interpretation of the clause, "until...a President
shall be elected," seems to have been almost unanimously held
by the Congress. Even those members of the Congress who have
vehemently denied the presidential status of a succeeding Vice
President have expressly stated that they thought the powers
and duties of the President devolve on the Vice President for
the remainder of the term in case of the President's death,
resignation, or removal.l%4

.The practice of the Vice Presidentis completing the term
in case of vacancy has given rise to what some believe to be a
defect: it has meant that presidential power can be, and has
been, wielded for nearly four years by one who was not selected
to be the President. On April 4, 1841, exactly one:month after
William Henry Harrison's inauguration, John Quinecy Adams wrote:

In upwerds of half a century, this is the first instance

of a Vice President's beling called to act as President

of the United States, and brings to the test that pro-

vision of the Constitution which places in the Executivel55
chair a man never thought of for that office by anybody.

- Our system of choosing a Vice President makes for Vice
Presidents who, it may be argued, are often mediocre characters
and never the real cholice of the people. In 1802 Gouverneﬁr
Morris wrote that the Federsl Convention rejected separate
balloting for President and Vice President on the ground that

it would produce Vice Presidents who were lacking iIn excellence,

133 willoughby, op. cit., III, 1467.

154 See for example, the remarks of Maxey and Coke, 13 Cong.
Rec. 129- 1%1 and 140, respectively; of Maxey agein, 14 Cong.

Rec. 915; of Morgan and Eden, 17 Cong. Rec. 224 and 669, respec-
tively. i

135 Adams, op. cit., X, 457. Italics mine.
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and that the Vice-Presidency would be "but as bait to cateh
.state gudgeons."136 Whether or not the Twelfth Amendment and
the Vice-Presidency's being a sinecure have produced second-rate
Viece Presidents 1s beyond the scope of the present study. The
Twelfth Amendment and the development of the party system, how-
ever; have led to the cholce of Vice Presidents who are not the
real choice of the people for a possible President. 'Viee Presi-
dents frequently are nominated to reconclle an opposing faction
of the party; in which case they are likely to stand for prineci-
ples quite different from those the people approved at the polls.
The voters pay little attention to the vice-presidential candi-
date in declding which ticket to support. Under our system there
is no way the voter can reject a vice-presidential candidate
without also rejecting the prgsidential candidate.13” Even be-
fore the Twelfth Amendment, the Vice Presldent was not a major-
ity choice for a possible President; he was the choice of the
defeéted party. One student of government has recently said
that, 1f the Constitution brings to the Presidency for nearly
four years a person not contemplated by the electors for that
office, the Constitution is defective and must be amended.
Therefore, he advocates abollshing the Vice Presidency and
allowing the Congress to designate an officer to discharge

the presidential duties "until a President shall bs elected"

at a special election.138

156 yax Farrsnd, Records of the Federal GConvention of 1787
(1911), III, 394. -

137 See an editoriel on this point written during the fatal
illness of President Garfield. New York Herald, August 11, 1881.

138 ruecius Wilmerding, Jr., "The Presidential Succession,"
Atlantlc Monthly (May, 1947), 91l.
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The important thing is that the Constitution contalns a
remedy for this state of affairs which some feel to be a 'de-
fect" of our system. The framers of the document: intended
the adverbial clause, "until...a President shall be elected,"
to allow the calling of a speclal election in such cases. To
the suggestion that the Constitution contemplates a special
election when the Vice President is acting as President, it
might be objected that a President cannot be elected unless a
Vice President 1s elected also, because the Constitution pro-
vides that both officers be elected "together" and for the
same term, and this would oust the incumbent Vice President
before the expiration of his term. It 1s true that a vacaney
in the Presidéncy cannot be filled by & specisl election unless
a Vice President be chosen also, but the Constitution does not
set a four year term for the Vice President. He 1s to have
the same term as the Presideﬂt,lsg which is four years or; in
case of vacancy in the Presidency, "until a President shall be
elected." Thus, it seems the President chosen at the specilal
election would displace him as President and the Vice President
8o chosen would displace him as Vice President.

To the suggestion of such a presidential election, 1t
might also be obﬁected that a speclal election would destroy
the synchronism of presidential and congressipnal elections.
This objection could be met by providing that a special election
would be held only if the vacancy occurred early enough in the

term to allow the election to concur with the congressional

1 ,
29 Artiecle II, sec. 1, cl. 1.
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by~election. A President and Vice President so chosen must,
of course, have a four year term, as that 1s the only presi-
dential term known in the Constitution.

It may be neither wise mor possible to overturn the presi-
dential succession precedent by calling a speclal election
when the Presidency becomes vacant and the Vice President 1s
acting as President; but the "defect" of heving one who 1is not
chosen as President discharge the presidentlal functions for
nearly four years, i1f it be a "defect," is the result of usage,
not of constitutional provision. |

The most serious result of the precedent, however, 1s not
in cases of vacancy, but in cases of lnabllity. To hold that
the adverbial clause, "until the Disablility be removed," re-
stricts the tenure only_of the designated officer leads to an

obviously unreasonable conclusion. As the New York Tribune

asked editorially: What sort of sense does it make to sgy that
if a2 President becomes 111, the Vice President replsces him for
the rest of the term, but, if the Vice President becomes 111,
the designated "officer™ would only act until the Vice President
recovered?140 precedent having established that on the death
of the President the Vlice President becomes the President for
the remalnder of the term, it is not difficult to extend the
same doctrine to case of insgbility. In such case, it would

mean either that the Vlice President would supercede the disabled

140 August 16, 1881, The editorial said such a doectrine

would mean "a week of paralysis disquelifies an elected Pres-
ident forever; but an attack of the same malady does not hurt
his constitutional substitute [the Vice President] in the least
if he recovers from it within his term." The Tribune branded
such reasoning "midsummer madness."
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President for the remainder of the term(ég/Qhere would be
two Presidents. As a result, 1in cases of lnabllity there

has been no competent Chief Executive at all.



CHAPTER III

THE CASE OF THE PRESIDENT'S INABILITY TO DISCHARGE THE
POWERS AND DUTIES OF HIS OFFICE
A. THE PRESIDENTIAL SUCCESSION PRECEDENT

Soon after Tyler assumed the Presidency in 1841, Sena-
tor Allen of Ohio objected to establishing the precedent of
the Vice President's becoming President on the ground that
it would unnecessarily complicate the situation at some future
date in case a Presldent becamé disabled.1 Custom having es-
takl ished thet on the President's death the Vice President
becomes President and not merely the acting President ad in-
terim, it 1s an easy step to e¢lalm that any time he exerclses
presidential power, he supercedes the President. There have
been only two serious cases of presidential ingbility, the

Ggrfield and Wllson cases;2

and in both the chief impediment
to calling the Vice President to act as President was that
those in suthority feared the Vice President would become the
President and thereby dispossess the disabled President. As

a result, the affairs of the executive branch were allowed to

drift., In effect there was no Chief Executlve,.

1 Cong. Globe, 27th Cong., lst sess., 5.

2 Harrison was 111 only seven days before his death. Taylor
was 111 five deys. Lincoln lived but a few hours. MecKinley
lived only eight days after he was shot. Harding survived only
four days after his collapse in San Francisco. Roosevelt lived
but a few hours after his stroke. There was some talk of Wil-
son's trip to Europe constituting an inability, but he contin-
ued to act as President while gbroad. For a discussion of Wil-
sorls absence, see chap. IV, infra.

8l.
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1. THE GARFIELD CASE

The first case of presidential inabllity occurred in 1881,
when President Garfield lingered for eighty days after he was
shot. During this eighty-day period, he performed but one offi-

clal act, the signing of an extradition paper.3

Although his
mind was clear during the first weeks of his inabillity, he was
physically unable to perform the dutles of his office. The
daily bulletins of his physicians were sufficient evidence that
de facto he was not able to exerclse the presidential powers,
During these eighty days there was much urgent business calling
for the immediete attention of the President: there were mall
frauds; there were officers to be commlssioned; the country's
foreign relations were deteriorating; but only routine business,
whieh could be handled by the department heads without the super-
vision of the Presldent, was discharged.4 Nearly every day the
papers mentioned some important matter which required the Pres-~
ident's pereonal attention, but which was ignored. At one time
there was rumor that the Centrsl Pacific Rallway was determined
to bring sction for a writ of mandamus direéting Vice President

Arthur to assume the powers and dutlies of the President during

the latter's inability.5 No action, however, was taken and the

5 He was shot about 9:00 A. M. on July 2 and died at 10:30
P. M. of September 20. George F. Howe, Chester A. Arthur (1934),

152; New York Herald, August 11, 1881; Boston Evening irenscript,
September 20, 1881.

4 Howe, op. cit., 153, 181; New York Herald, September 1, 1881.
See an editorial emlling for action to provide an executive capa-
ble of dealing with the country's deteriorating foreign relations.
New York Herald, September 5, 188l.

S Boston Evening Transcript, August 25, 1881. The raillway's
ground for actlon was the need for a President to appoint an
auditor of railway accounts.
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Cabinet continued to conduct the affairs of government in
such manner as possible without a competent Chief Executlve.

The New York Times and the New York Herald both objected

to governmental affairs being managed by the Ceblnet, a body
unknown to the Constitution, and to Secretary of State Blaine's
activities as a kind of de famcto President.® Tne Herald spoke
of such government as usurpation and called on the Csbinet to

invite Arthur to act as President.7 The Boston Evening Trans-

eript, however, defended Blaine's conduct of governmental busl-
ness and noted that he had not committed the Government on any
matter of policy and had frequently communicated With the Vice
President.® In answer to the numerous editorial demends for

action to provide an able Chief Executive during Garfield's

illness, the New York Tribune said editorially that publie af-

fairs were being handled satisfactorily during the President's

9

1llness. Although such papers as the Transcript and the .

Tribune were satlsfied with the conduct of governmental busi-
ness, the fact still remained that guestions of pollicy demending
the declision of the Chief Executive were largely lgnored.

Around the first of September it appeared that the President
would recover, but the Cabinet thought it would teke him sixty
to ninety dsys to convalesce. Already the publie Interest had
suffered as a result of the President's continued inability and

in every executive department matters were in statu guo, so the

possibility of calling Arthur to act as President was discussed.lo

New York Times, August 11, 1881.
New York Herald, September 5, 1881.

Boston Evening Transcript, August 1, 1881.
New York Tynlibune, September 6, 1881.

O ® N o

10 yew York Herald, September 1, 1881; Boston Evening Trans-
ceript, September 1, 1881l; New York Tribuns, September 2, 1881.
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Although there are reports that the Cabinet asked Arthur to

act during the President's convalescence,1l

none of these re-
ports cen be conclusively documented. In any case, Arthur did
not act as President largely for three reasons: (1) Garfield
represented the Half Breeds and Arthur was a Stelwart. As a
result of the bitter intra-party struggle, Arthur was in a
delicate position; and was reluctant to intrude in what might

seem like Garfield's domain.12

(2) There was no agreement on
what constituted inability within the meaning of the Constitu-
tion; and how such inablility should be established. (3) The
Cabinet feared that if Arthur exercised presidentisl authority
he might become the President and thereby oust Garfield for
the remalnder of the term.

During this period the leading Journals and periodicals
sought outstanding legal oplinlion on the constitutional ques-
tions involved. What constitutes lnabllity withlin the meaning
of the Constitution? How is the exlistence of this inabllity to
be established? What will heppen if and when Garfield recovers?
The answers to these'qnestions were conflicting and confusing.
On the first question, there was a wide difference of opinion.
Many thought mental inability was the only inablility referred
to in the Constitution. They held that physicel inability,

11 There were reports that the Cabinet actually did send for
Arthur and notified him that 1t was his duty to take over the
- presidential functions, because the Cabinet recognized Garfield's
inebility and the probsble long period of convalescence that
would be required in case of his recovery. Boston Evening Trans-
cript, August 24, 1881. Arthur's blographer reports Secre-
tary of State Blaine urged Arthur to take over, and Postmaster
General James made a trip to New York to ask Arthur to do so0,
but the Vice President flatly refused. Howe, op. cit., 153,

12 Howe, op. cit., 152; New York Hersld, July 7, 1881. See
the opinion of Governor Blgelow of Connecticut concerning Arthur's
friendship with Conkling. New York Hersld, September 6, 18831.
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however severe, was not sufficient to devolve presidential
power on the Vice President. They thought only mental incom=-
petence, such &s insanity, was an insbility within the meaning
of the Constitution.l5 Other equally competent legal author-
ities thought "inabllity" as used in the Constitution hsad a
broader meaning. They held that whenever there 1s a duty to
be done gnd the President is ungble to do it for any reason,
an inability exists. They belleved this inability could be
temporary ebsence, physical 1llness, mental incompetence, or
enything else making the performance of the duty impossible.
They believed further that the inabillty could be eilther per-
manent or transient.l? 4 third school of opinion held that
"inabiiity," as used in the Constitution, 1s only one of a

permanent character extending throughout the entire term.15

13 The meaning of inability is discussed in chap. IV,
infra. For an exposition of this thesis, see the 0pinions of:
Theodore Dwight, "Presidentlal Inabillity," 133 No. Am. Rev.
436, 436-440 (November, 1881); Secretary of the Interior
Kirkwood and former Senstor McDonald of Indlana, who whille in
the Senate was regarded as an asuthority on the Constitution,
Boston Evening Transcript, July 16 and August 19, respectively,

s former Senator Eaton of Connecticut, New York Times,
September 2, 1881; Governor Cullom of Illinois and Judge Lyman
Truvmbull, New York Herald, September 9, 188l. See also editor-
1al1 on the subject in the Boston Evening,Transcript August 27,

1881; and a survey of opinion reported in the Transcript Sep-
tember 5, 1881.

14 For an expositlon of this thesls, see the opinions of:
Ben jamin Butler, who was long a member and chairman of the House
Judiciary Committee, "Presidentiasl Inebility," 133 No. Am. Rev.
428, 428-430 (November, 1881); Congressman George M. Robeson,
who was previously Secretary of the Navy, New York Tribune,
September 2, 1881; Judge Ellas Griswold, New York Hersld, Septem-
ber 9, 188l1; also an editorial on this pointin .the New York
Herald. September 15, 1881.

15 See the opinions of Senator Hoar, who was regarded as an
authority on presidential succession, New York Times, September

5, 1881; and of Judge Dittenhoefer, New York Herald, September 13,
.1881. See also an editorlsasl espousing this position, New York

Tribune, . September 6, 1881.

\
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This third group actually overlapped the other two: that 1s,

‘some thought the insbillity must be both mental and permanent,

while others thought it could be either physical or mental as
long as 1t was of a permanent character.

Whether Garfield's inability would prove to be permanent,
nobody ecould tell at the time, but there could be no doubt
about his physical inability. Probably no mental 1inability
existed in the esrly days of his illness. Seeretary Kirkwood,
a member of the Cabinet, sald that Garfield was rational, his
mind was clear, his Judgment unimpaired, and that he would be
able to meke a deecision 1f absolutely necessary, but as a
measure of prudence the physiclens forbade him to discuss pub-

1ic affairs.t®

Whether the cause was physical or mental, the
important thing was that for eighty days publiec business re-
quiring the President's personal attention was not dlscharged.
The President's mind may have been clear in July and August,
but during the last Aays of his 1llness hls lnabllity was both

physical and mental. Even the Boston Evenlng Transcript, which

had argued that inabllity must be mental before the Vice Pres-
ident could act as President and which fought any suggestion
that Arthur might sact, was compelled to report in September -

that the President's mind was very weak snd showed evidences

16 New York Tribune, July 15, 1881. Beceause Secretary
Kirkwood thought the Constitution had reference only to dis-
abilities that were both mental snd permanent, he did not
think Garfield's 1llness was en inability within the mesning
of the Constitution. Two weeks later the Boston Evening Trans-
cript declared that st no time had the President really been
Incapeble of making decisions if eny important matter had been

presented to him, for hls mind had never been clouded.
August 1, 1881,
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of disturbance snd that the President had continued hsllucina-

17 S£111 no sction was taken to call on Arthur to act

tions.
as President during Garfield's 1llness.

One reason no action was tsken to place Arthur in command
was that no one knew exactly how the inabillity should be es-
tablished or what could be done to cause the Vice Presldent to
act. Legal opinion on this question was just as conflicting
and confusing as was opinion on the meaning of inablillity.

Some thought the Vice President alone should decide when the
President was disabled.l® It was suggested that the Supreme

19

Court might determine the question. Another suggestion was

to have the President ask Arthur in writing to perform the

17 Boston BEvening Trenscript, September 16, 1881.

18 5 d1scussion of who is to determine presidential inebil-
ity will be found 1in chap. IV, infra. The welght of judgment
was in favor of the Vice Preslident's determining such inability.
See, for example, the cpinions of Benjamin Butler, op. cit.,
427-433; Representative Robeson of New York, Boston Evenin
Transcript, September 2, 1881; former Senstor Easton of Connec-
ticut, New York Times, September 2, 188l1l; Governor Hendricks
of Indlana, New ¥ork Hersgld, August 21, 1881l; Govermnor Long
and Attorney Shellabarger, an eminent lawyer practicing in
Washington at the time, New York Herald, September 5, 1881;
former Attorney General Schoonmeker, a sound and careful lawyer
and strict constructionist, New York Hersald, September 17, 1881;
Attorney Mortgomery Blair of Falkland, Maryland, New York Hersald,
September 6, 1881. Others, however, thought 1t was inadmlssible
that the Vice President was the one to determine the question
of inability. See, for example, the opinion of Senator Hoar,
Boston Evening Trenseript, September 5, 1881; also editorials

in the New York Tribune, September 6, 1881 and the New York
Times, July 30, 1881. ’ —

19 In answer to this suggestion, Otto, the reporter for the
United States Supreme Court, pointed out that the Supreme Court
could not determine cases of inability, inasmuch as it had gl=-
ready decided even asn act of Congress could not increase its
original Jurisdiction. New York Herald, August 21, 1881.
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presidential functions.20 Some thought the Cgbinet might de-
cide when an inabllity on the part of the President existed
and notify the Vice President of the same. <L  Sti1l another
suggestion was that Congress might decide whether or not the
President was disabled.2® Others sald, no,Congress cen't de~-
cide individual csases, but Congress has power under the elastle
clasuse to enact a general law defining "inablility," its extent
and possible duretion, the rules of evidence for eStablishing
inability, and perhaps even to set up a tribunal for deciding
specific cases.<d The various plens and erguments in thelr
support became so confusing thet many, like Judge Dittenhoefer
of Chicago, declded 1t was doubtful if anyone could determine
inébility and thought the best way to settle the question

would be by constitutional aacmen(‘)ment.g4

<0 For an exposition of this thesls, see the opinions of
Governor Blgelow of Connecticut, New York Herald, Sert ember 6,
1881; former Vice Presldent Schuyler Colfax, New York Tribune,
September 8, 1881. A variation of this plan was to have the
President issue a proclamsetion meking known that he was tempo-
rarily unable to act as Preslident, asnd that exigencies of pub-
lic service required the immediate performance of certain exec-
utive acts, and therefore ‘"he requested the Vice Presldent to
assume and perform the duties of the President until the Presi-
dent recovered. New York Herald, September 1, 1881l.

21l por exasmple, see the oplnlons of former President Grent,
Boston Evenl Trenscript, September 7, 1881 and of Judge Lymen
Trumbull, PresiﬁEntiEiETﬁability," 133 No. Am. Rev., 417, 421
(November, 1881).

22 Judge Thomas M. Cooley thought Congress had "inherent
power" to do so. "Presidential Inability," 133 No., Am. Rev.
422, 425=-427. See 2lso the oplnion of W, Jeffers of East
Orange, New Jersey, New York Tribune, September 1, 1881,
Governor Jackson of West Virginie took the position that inabil-
ity was a politicel question, end Congress 1s the only tribunal
in the United States to settle political questions., New York
Herald, September 9, 1881. ‘ :

23 See chap. IV, infra.
%4 New York Herald, September 13, 1881.
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The questions of what constituted an "inablility" and who
was to determine its existence were difficult, but the question
that most complicated the problem was whether or not Vice Presl-
dent Arthur would become the President for the remainder of the
term if called to act as President during the period of Garfiemfs_
recuperation. Some respected legal thinkers held that the Vice
President would become the President iIn case of lnability Jjust
g8 in case of vacancy, and the powers and duties once devolved
could not be returned to the President when the dlsablility was
removed.®° Most lawyers, however, thought the President would
resume his powers and dutles when he recover'e:d,z6 but the Cabl-

net was impressed by the arguments to the contrary.

25 pwight, op. clt., 443-446; Judge Dittenhoefer, New York
Hersld, Sept ember 13, 188l1l. At first the New York Sun took the
same position arguing that it was the presidentlal office that
devolved on the Vice President, but later modified its position
so far as to hold that only the powers and dutles of the Presl-
dent, not the office and 1ts title, would devolve on the Vice
President in case of established insbility. The Sun's position
was explained 1n a news item In the Boston Evening Transcript,
August 20, 1881. The New York Tribune took the position edi-
torially that there could he no temporary devolution [August 11,
1881], but modified its position so as to reject the doctrine
that Arthur could oust Garfield [August 16, 1881],

26 Butler, op. eit., 434-436; Cooley, op. cit., 422-424;
George Ticknor Curtls, "Presidential Inability,™ 25 Harper's
Weekly 631 (September 17, 1881); former Senator Eaton o% Connec-
ticut, New York Times, September 2, 1881; W, Jeffers of East
Orange, New Jersey, New York Tribune, September 1, 1881; Gover-
nor Hendricks of Indiana, New York Herald, August 21, 1881;
Governor Long, ibid., September 5, 1881; former Attorney General
Jeremiah Black, Governor Littlefield of Rhode Islend, snd Gover=-
nor Bigelow of Connecticut, ibid., September 6, 1881; Judge
Elias Griswold and Judge Lyman Trumbull, ibid., September 9, 1881;
former Attorney General Schoonmaker, ibid., September 17, 1881.
© See also editorials espousing this thesis in the New York Times,
‘dJuly 30 and August 11, 1881; New York Herald, Sept ember 15, 1881;

Washington Post as reported in the Boston Evening Transcript,
August 24, 1881.
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When it appeared that Garfield would recover, the Cabinet
met at the State Department and discussed the inebllity ques-
tion, the constitutional form, and pr ocedure. There was unan-
imous agreement on the desirablility of having Arthur act as
President during Garfileld's recuperation; but there was an
abundance of legal suthority to the effect that once the Vice
President took over he would supercede the President for the
remainder of the term. Therefore, the Cabinet finslly con-
cluded that, in view of such conflieting opinion, it wouid be
unfalr to advise Garfleld to invite Arthur to act as President
}without first presenting all the questions for the President's
consideration, because it might mean that they were asking him
to abdicete his office for the rest of the term. All agreed
that the President was too 111 to have these gquestions pre-
sented to him. The Cabinet thought the shock of teking any
action on the matter might cause his desth, so the question

wes deferred.27

Because of the fear that Arthur's acting as
President would have the effect of removing Garfield from of-
fice, the declsion seems to have been made in terms of "loyalty

to Garfield" rather than in terms of the dignity of the office

27 New York Herald, September 2, 1881; New York Tribune,
September 2, 1881. The New York Times reported that three
members of the Cabinet, Secretary of State Blaine, Secretary
of the Navy Hunt, and Secretary of War Lincoln, thought the
Vice Presldent could temporarily sct as President during Gar-
fleld's ivability, but fouwr members, Attorney Gener=zl MacVeagh,
Postmaster Genersl James, Secretary of the Treasury Windom,
and Secretary of Interior Kirkwood, were of the opinion that
there could be no temporary devolution of presidential power
on the Vice President. September 4, 1881,
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and the welfgre of thecoun’cry.28

The possibility of ousting Garfield by calling Arthur to
act as President during the former's i1llness caused many to
look for a way of conducting the business of government without
a President who was able to exercise the powers of his office.
Three plans were suggested. First, it was argued that the
Government ~ could go on functioning for a long perlod without a
President. and pointed out that the dutles of the department
heads are prescribed by law and, although every éct such an
official performs is legally done by the personal direction of
the President, probably not 1n one case 1in a thousand does he
actually receive the President's personal direction. Advocates
of thils plan pointed out that Congress was not in session and
would not meet for three months, so there was no ilmmediste pro-
blem in allowing the legislative powers of the President to lie
dorment . <9

The second plan for the discharge of executive business

during Garfleld's recuperation called for a delegstion of execu-

tive power 1nstead of a devolution of this power. Delegation

was viewed as having the advantage of allowing Garfileld to
recover his powers if and when his insgbility was removed, while

devolution would make Arthur President for the remainder of the

=8 See the comments of former Attorney General Schoonmaeker
objecting to the declsion's being made on the basis of personal
loyalty to Garflield instead of the public welfare and pointing
out that the office 1s the property of the nation, not of the
individual. New York Herald, September 17, 1881.

29 This was the opinion of Secretary Kirkwood, a member of
the Cabinet, Boston Evening Transcript, July 16, 1881; also the
opinion of Senator Hoar of Massachusetts, New York Herald, Sep-
tember 5, 1881.
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term. One specific suggestion along this line was for Garfleld
to delegate executive power to a member of the Cabinet, aﬁthor-
izing him to sign the name "James A. Garfield." Some reputable
students of the Constitution thought the President could dele-
gate all of his powers except those concerning extradition,
appointment, and legislation.®? None of those who advocated a
plan for the delegation of executive power elaborated on how
such delegation could be accdmpliShed within the framework of
the Constitution snd judicial pronouncements on the subject.

At the time it was denied that the President could delegate the
powers and prerogatives of his office, and this view was probably

51 1n any case, there was some serilous talk of Garfield's

correct.
'delegating his powers to Vice President Arthur or some cabinet
member with full authority to sign the neme "James A. Garfield"
to commissions and other executive documents .5

The third plan, suggested by Judge Dittenhoefer, called
for Arthur's acting as President without expelling Garfleld
for the remainder of the term. The Chicago Judge thought that
the devolution of power on the Vice President made hih President
for the remainder of thé term, but Congress could by law provide
for the temporary discharge of preslidential duties during the
President's inability. Dittenhoefer was of the opinion that

the elastic clause gave this power to Congress.55 This plan,

30 See the opinion of former Senator McDonald of Indians,

Boston Evening Transcript, August 19, 18813 end of Senator Hoar
of’ Massachusetts, New York Herald, September 5, 1881.

51l see the opinion of Governor Plaisted of Maine, New York
HeraldI Séptember 9, 1881l. For a discussion of the jud clal
limitations on the President's delegation of power to his
subordinates, see pp. 119-124, infra.

52 New York Herald, September 1, 1881.
53 Ipid., September 13, 188l.
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like those for the delegation of executive power, was devised
to provide for the exercise of executive power without dispos-
sessing the disebled President. The plans were attempts to
solve the dilemma created by the precedent of the Vice Presi-
dent's becoming President by succession. As Judge Trumbull
pointed out, it would be muech simpler ﬁo have a Vice President
act temporarily without displacing the real President or having
the anamolous situation of two Presidents at once if it were
recognized that under the Constitution the Vice President does
not become President when the powers and duties of the higher
office devolve upon him.54 Garfield's death made 1t unnecessary
to solve the dilemms in 1881, and the problem was deferred until
Wilson fell 111 in 19169. |
2, THE WILSON CASE

Wilson's inability was prbbably more detrimental to the
public interest than Garfield's because 1t occurred during the
struggle for the Leégue of Nations and because 1t lasted for a
longer period. President Wilson's tour on behalf of the League,
started on September 3, 1919, came to a sudden end on the "even-
ing of September 25, when he collapsed and was forced to return
to Washington on account of 1l1llness. There can be no guestion
that Wilson was unable to perform hls presidential duties for
many months after his collapse and that the publlic interest
suffered as a result. | |

As evidence of Wilson's inabillity, many indisputable facts
can be offered, but only a few need be mentioned here:

(1) Joseph Tumulty, his secretery, was not permitted to see

54 Ppumbull, op. cit., 418-420.
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him for nearly a month after hls return to Washington.35

(2) During the special session of the Sixty-sixth Congress,
twenty-eight acts became law owing to the President's failure
to pass on them within the requisite ten days after their re-
ceipt at the White House. He did veto the Prohibition Enforce-
ment Act on Cctober twenty-seventh; but from October twenty-
eighth to November eighteenth he passed on only one of the
fifteen acts presented to nim,%6 (3) wilson did not meet his
Cabinet for eight months during his illness. %7 (4) The Senste
Committee on Forelign Relations complained because it could get
no executive action on the matter of the Shantung settlement,
a situation which caused Senator Fall to suggest that, if Wilson
were too 111 to take care of legislative matters, the Senate
ought to recess until Wilson was able to resume the responsibil-
ities of his office.®® (5) The Constitution seys the President
is to receive ambassadors and other public ministeré, but Vis-
count Grey, the British Ambassador; spent four months in Wash-
ington without seeing the President once ,3°

These five 1mportant facts are objective evidence thsat

there was an 1inability on the part of the President to exercise

35 New York Times, October 13, 1919.

56 Lindsay Rogers, "Presidential Insbility," 2 Review 481-
485 (May 8, 1920); see also Rogers' note, "The President's
Illness," 14 Am. Pol. Sci, Rev. 87-88 (Februsry, 1920).

57 pavia Houston, Eight Years with Wilson's Csbinet (1926),
II, 69-70; David Lawrence, True Story of Woodrow Wiison (1924),
<98. Houston, Secretary of the Treasury In Wilson's Cabinet,
tells here of Wilson's first meeting with the Cabinet in eight

months and how Mrs. Wilson stopped the meeting at the end of
one hour,

%8 New York Times, October 14, 1919.

39 Herbert W. Horwill, The Useges of the American Constitu-
tion (1925), 80-81. |
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the powers and discharge the duties of his office. That the
public interest suffered because there was no active President
1s almost beyond guestion. Nearly every student of the period,
whéther scholar, cabinet member, or jounallist, agrees public
business, not least of which was the Versallles Treaty, was
affected by the President's 1nab111ty.40 At one time Senator
Hitchcock, the Democratic leader in the Senate, thought he might
be able to get the Republicans to compromise on the treaty, but
Wilson's physicians refused to let him see the President and,
as Hitchcock said, he had to consult wlth the President before
the Democratic Senators could do anything. Five days later,
however; 1t was reported that Wilson had seen Hitchcock three
times.4l 1In any case, many students of the period feel that
the fate of the treaty was affected by Wilson's isolation from
publie opinion, from his advisors, and from congressional lead-
ers. Colonel House's blographer believes this to have been one

of the major factors in the tresty defeat .42

——

40 see for example Edith Gittings Reid, Woodrow Wilson
(1934), 224; John K. Winkler, Woodrow Wilson (1933), 286-299.

4l New York Times, November 30 and December 5, 1919.

42 The Intimate Papers of Colonel House, ed. Charles Sey-
mour (1928), IV, 506-507; see also 1V, 509-511. Colonel House
had a plan to get at least part of the tresty through the Sen-
ate. Hls plan was for Wilson to resign on the excuse of 111
health leaving the whole matter to Vice President Mershsll.
House thought the treaty might have a better chance in the
Senate with those Republicens who opposed the tresty because of
per sonal antagonism toward Wilson. It has been suggested that
the White House circle never permitted the plan to resch the
President. At least, the President never acknowledged the re-
ceipt of House's letter. William Allen White, Woodrow Wilson
(1924), 448-450. For exsmples of those who place mueh of the
treaty defeat on Wilson's 1llness, see ibid., 452-460; Lawrence
%B* cit., 299. David Lawrence goes so far as to say "...the

nited States would todey be in the League officially if the

President had been able to get the advice he so much needed in
his enfeebled condition."




96.

Exactly how severe Wilson's inabllity was 1s uncertain.
There were sensational stories at the time to the effect that
the President was dead and his death was beling kept a secret
and that he was inssne, but such storles are so absurd as to
call for no comment.43 This much 1s_known: Wilson had a stroke
and his left side was paralyzed.44 Whether this inability was
only physicel or was both physical and mental during part of
his 1llness is uncertain. There is good evidence that he was
unconscious or only semi-consclous for long periods,45 but there

ape also rather suthoritative denisls of this.4® Whatever his

e e e o P e e ot . 73 A A . PR . e S T T oA b e -

43 william Allen White recounts the rumor of Wilson's in-
sanity end, of course, discredits it. Op. eit., 448. An asccount
of this rumor and the others can be found iIn any number of sensa-
tional newspaper and magazine stories. Ag might be expected,
cranks were making the most of the situation. See for exeample,
an account of & false telephone call reporting the President's
death to Vice President Marshsll. New York Times, November 24,
1919. ,

44 ynite, op. cit., 446-448; Winkler, op. cit., 284-288.

45 1xe Hoover, the White House usher at the time, suggests
that the President was unconscious or only semi-conscious for '
a month or more after October 2, 1919, and that he was both
physically and mentally incapacitated much of the time after
that date. Irwin Hoover, Forty-two Yeers in the White House
(1934), 100-104. 'A byline article by "Pollio" reports that
starting October 4, 1919, Wilson was unconscious for over a
week and only semli-conscious for more “than a month. New York
Times, Merch 29, 1921. | T

463enator Hitchcock, who led the fight for the treaty in
the Senate, sald he knew the President had reached some impor-
tant declsions while in bed, that some important business had
been transacted by the President, and that the President could
sign acts presented to him and know what he was doing. New
York Times, October 13, 1919. A month and a half later, how-
ever, Hitchcock reported that he was unasble to see the Presi-
dent about the treaty. See p. 95, supra.

While Democratic Senators denied thet Wilson was disabled,
they did not want him bothered with treaty business, because
they thought his health would not permit. Likewise Admiral
Grayson, Wilson's physicien, reported that Wilson was mentally
clear, that he was able to act, but it was considered best for
his health to rest., For this reason, Grayson declared he would

geep all business away from Wilson. New York Times, October 14,
919,
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~ condition, members of the Cabinet and the Vice President were
kept wholly ignorant of 1t.47 Meanwhile the Cabinet, Wilson's
family; and his White House entourage conductled tlge affairs of
state 1ﬁ such manner and by such methods as they could devise.,
The rumors that eireculated in the winter of 1919-1920 con-
cerning the forging of. Wilson's signature were probably nothing
more than the creation of the gossip-mongering Caplital City;
but Mrs. Wilson and Dr. Grayson d4id decide many public questions
by determining whom the President could and could not see and
for how long he could converse with those whom he was permitted
to see, by determining what papers should be presented to hinm,
and whieh should not. There seems to be almost unanimous agree-
ment that state papers were glven to Mrs. Wilson first. If she
had eny doubt sgbout the effect they would have on her husband,
she submitted them to Greyson. If he thought Wilson was strong
enough to pass judgment on them without excitement, they were
shown to the President. If not, they were deferred or paased
on to Secretary of the Treasury Houston or a few others .1n wvhom

Mrs. Wilson hed confidence.?8 Some days the newspapers reported

47 Statement by Attorney General Palmer, ibid., October 14,
1919. See also Houston, op. e¢it., II, 36-37. Ope author ex-

; plains that the reason for not Informing the Vice President of
Wilson's condition was this: Those nearest the President believed
death a certalnty after his first stroke. The White House group
did not inform Marshall lest he assume the powers at once. In-
stead, it was declded to warn Marshall unofficially through his
friend J. Fred Issaery, the Baltimore Sun's Washington correspond-

ent, James Kerney, "Government by Proxy," 111 Century 481, 481-
482 (February, 1928). ’ S

48 Mps., Wilson herself confirms much of this. Edith Bolling
Wilson, My Memoir (1938), 288-290. Houston, the Cabinet member
in whom Mrs. Wilson had the most confidence, likewlse confirms
much of the story. Op. ¢it., II, 60-66. gee also Hoover, op. cit.,
105; Kerney, op. cit., 483-486; Lawrence, op. cit., 283-288;
Winkler, op. cit., 287-288; Reld, op. cit., 224-230. See especial-
ly the story of Wilson's secretary, Joseph Tumulty, Woodrow Wilson
As I Knew Him (1921), 437-438,
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that Wilson's condition was so much better that Grayson gllowed
him to transact executlve business,49 and on other days that
the President was allowed to sit up but no executive business
was placed before him.so
"Another method devised for the discharge of executive bus-
iness was to have others act for the President whenever possible.
For exsmple, Ike Hoover, who was the White House usher at the
time, reports that Tumulty, Swem, and the Cebinet prepared the
President's State of the Union Message to Congréss.sl In his
memoirs; Wilson's Secretary of the Treasury, David Houston,
suggests that Wilson's letter read at the Jackson day dinner
was writteﬁ by Tumulty and revised by Houston himself.52 one

author reports that many of the documents lssued 1ln the Presi

dent's nsme during the lest months of his term were actually
prepared'by Secretary of State Colby.5:5 The important thing
is that: publiec questions we}e decided by people whose poliey
was not necessarily Wilson's and who sometimes were untrained
in governmental matters.

It 1is obvious that the affairs of the executive branch
were not properly handled from the time of Wilson's collapse

on September 25, 1919, until March 4, 1921, Ira E. Bennet,

49 See for example a report that Grayson allowed the Pres-
ident to transasct some executive business in sddition to veto-

ing the Prohlibition Enforeement Act. New York Times, October
28, 1919. '

50 gee for example a report that Wilson was allowed to

sit up again but not to transact any executive business, Ibid.,
November 13, 1919.

51 Hoover, op. cit., 106; Lawrence, op. cit., 290.

52 Ira E. Bennet, "The Vacaney in the White House, "
Christian Science Monitor Magazine (September 6, 1941), 6.
83

Kerney, op. cit., 484.
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editor of the Washington Post at the time, has since reported

that the newspapers knew Wilson was not performing his duties
but refrained from publishing articles to that effect.®® as

s matter of fact this knowledge seems to have been rather wide
spread. Then why was no action teken to put Vice President
Marshall in Wilson's place? Actuslly the ressons were several.
As in the Garfield case there was some doubt as to how the in-
ability should be declared and what effect the Vice President's
acting as President would have on the preslidential status and
tenure of the disabled President.

At various times different plans for declaring the Presi-
dent's inability were discussed. Three possibilities were sug-
gested: The declaration might be made by the Cabinet or the
inner circle of the White House, by the Congress, or by the
courts. The evidence 1s that the Cablnet actually 4did cconsider
asking Vice President Marshall to act as President, but the
White House circle fought 1t; and thereafter the Cablinet Jjoined
hands with the White House in an attempt to carry on executive
business in such.a way as to help cover up the President's in-
ability. Although Tumulty denied st the time that the Cabinet
discussed the posslibility of asking the Vice President to act

as President,’> he later admitted that such a possibility was

54 Loe. cit.

——— P tnithet]

55 New York Times, October 7, 1919. The same article re-
ports that Lansing presided at the Cebinet meeting, whose only
purpose was to dlscuss interdepartmental matters. Tumulty was
quoted as saying that Grayson wanted only the most important
business brought to Wilson's attention. Although the evidence
is to the contrary, Tumulty said there was very little business
demanding the President's personal sttention.

In the seme issue of the paper Vice President Marshall was
reported as saying he would not act unless requested to do so
by Wilson or the Cabinet and with the backing of both houses of
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56

discussed. One member of Wilson's Cabinet, David Houston,

reports that Secretary of State Lansing mentloned presidential
disability and sald there was nothing to gulde them as to who
should decide the guestion of the Presidént's ablility to dis-
charge the powers and duties of his office. Houston implies
thet- Lansing first called the meeting to oust Wilson, but his
purpose seemed to change during the meeting. At this meeting‘
Grayson told the Cabinet fhat Wilson's condition was critical;
but his mind was clear. Wilson's Secretary of the Treasury says
1t was decided that there was no need for haste since there was
no pressing matter requiring the President's decision or sig-
nature at the moment.57

- Tumulty reports that Lansing attempted to displace Wilson
on one other occasion. According to Tumulty, Lansing sought e
conference with him in the Cabinet room. During this meeting,
Lansing read the successlon clause of the Constitution to Tumulty
and suggested that, in view of the President's incapacity, they
should ask the Vice President to act in his stead. At this sug-
gestion Tumulty was iIndlignant and reproached the Secretary of
State for his lack of devotion to the President. According to

his own story, Tumulty's frame of reference was loyalty to

Congress. The reporter expressed the opinion that, if the Pres-
ident or Cabinet asked Marshall to aet, Congress would be asked
to recognize this by concurrent resolution. In any case he dilad
not think Marshall would take this step without some word from
Wilson. 1lbid., October 7, 1919.

56 Pumulty, op. cit., 443-446. Exactly the same story can
be found in Tumulty's article for the New York Times, December
3, 1921,

57 Houston, op. ecit., II, 57—39. Bennet and Kerney both

confirm Houston's story. Bennet, op. cit., 6 and Kerney, op. cit.,
482-4835,




101.

Woodrow Wilson rather than the welfare of the country and the
need for executive action. He quotes himself as saying to
Lansing on this occasion:
You may rest assured that while Woodrow Wilson is 1ying
in the White House on the broad of his back I will not
be a party to ousting him. He has been too kind, too
loyal, and tgg wonderful to me to recelve such treatment
at my hands.

Tumulty's objection to the devolution of presidential
power on the Vice President seems to have been that he thought
such devolution would displace the President. Wlilson apparently
took the same view. In 1885 Wilson wrote that the Vice Presi-
dent's importance consists in the fact that the Vice President
may cease to be Vice President.®® Not only did Wilson view a
succeeding'Vice President as becoming President, but he thought
such succession in cases of inabllity had the effect of dis-
‘placing the disabled President. Tumulty quotes Wilson as say-
ing on.the occasion of Lansing's resignation: "Tumulty, 1t 1s ”
never the wrong time to splke disloyalty. When Laensing sought
to oust me, I was upon my back. I am on my feet now and I
will not have disloyalty about me."®0 _

| Nine months after Wilson left office, Marshall and the
former Cebinet members refused to discuss the truth or falsity
of Tumulty's story.61 Former Secretary of Commerce Redfield

did say, however, that there was nelther an attempt nor a de-

sire to replace Wilson, but the possibility of asking Marshall

e

58 Tumulty, op. cit., 443-444. Ttalics mine. Although Tumul-
ty's whole story indicates that Wilson wes really disabled, he
says that he and Grayson told Lansing that they would never cer-
tify the President's lnability and would fight any attempt made
outside the White House to do so.

59 Woodrow Wilson, Congressional Government (1885), 240-241.
See also Reid, op. eclt., 223.

60 Tumulty, op. eit., 445. Italics mine.
61 New York Times, December 4, 1921.
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to act as President was discussed at the beglinning of Wilson's

il1lness. Redfield said it seemed to him that it was the Cabi-
net's duty to consider the situation not only from the point of
view of loyalty to the suffering President but also with a
sense of public responsibility.62

Because of the precedent of the Vice President's becoming
President in case of vacancy in the latter office, asking Mar-
shall to act as President during Wllson's inablllty was viewed
as requiring the ejection of the President from office. His
closest friends considered this disloyalty. They did not seem
to think thet the Vice President would remain the Vice President
and discharge the presidential duties only untlil the President
recovered. Shortly after Wilson's term expired John Brooks
Leavitt said that neither the President nor his friends should
view the Vice President with antagonism, but should view the
devolution of presidential power on him as lightening the bur-
den of a stricken man. Because Leavitt's view is not widely
held, the Vice President 1s put in a delicate position; but, as
Leavitt said, the administration of a great nation should not
heng on questions of delicacy.63

It i1s submitted that those nearest President Wilson should
not have decided his ability or inability on the basis of loyalty
to thelr friend. 1In any case, loyalty to‘Wilson rather then the
need for executive action governed the decisionj no action for

Marshall's succession was taken; and the Cabinet and the White

House staff attempted to keep the government operating so the

2 Ibid., December 6, 1921. |
63 Letter to the editor, New York Times, December 6, 1921.
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constitutional questlion of disability would not be pressed.
One device to keep the government in operation was the calling
of Cebinet meetings with Lansing presiding. Twenty-one such
meetings were held; and it is generally conceded that Lansing's
action helped meke it possible to keep Congress from pressing
the inabiliﬁy question.64 Nevertheless, when Wllson heard of
these meetings he looked on Lansing's action as a usurpation of
his powers and asked for Lansing's resignation.65 Editorial
comment shows that the press supported Lensing almost unanimous-

66

ly as did the Congress; yet Lansing was replaced by Colby.

64 Lawrence, op. cit., 283-288. Lawrence takes the view
that there was a real danger of the succession question's being
pressed, and that Lansing's actlion forestalled this. Lindsay
Rogers shares this view. "Presidential Inability," 2 Review
481, 482-483 (May 8, 1920). When Wilson asked Lansing to resign
for calling these Cabinet meetings, the New York Times spoke ed-
itorially as follows: "Of all men in the United States, Presi-
dent Wilson should have been the most wary of ralsing that ques-
tion. It was known early in October that he could not attend
Cabinet meetings. If Congress had sceepted the theory which
Mr. Wilson now propounds, that the Cabinet could do nothing
without his presence, and consequently that the Government bus-
iness was at a standstill, Congress might have felt it to be 1ts
duty to ascertaln whether in respect to the President the condil-
tion described in Article II, section 5 [sec. 1, cl. 52] of the
Constitution as 'insbility to dischsrge the powers and duties
of the said office' actually existed.," February 5, 1920.

65 wilson wrote: "Under our constitutional law and practice,
23 developed hitherto, no one but the President has the right to
summon the heads of the executive departments into conference,
and no one but the President snd the Congress has the right to
ask thelr views or the views of eny one of them on asny publiec
question,

"I take this matter up with you because in the development
of every constitutional system, custom and precedent are of the
most serious consequence...." The text of this letter, Lansirg's
reply, and Wilson's letter asking for Lensing's resignation are
all to be found in the New York Times, Februsry 14, 1920.

66 See the New York Times reprints of editorial comment from
other papers and the statements made by members of Congress on
this subject. February 14, 1920. See also David Houston's ver-
slon of this inecident, op. cit., 64-70,
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In view of all of this, one might ask why Congress took
no action to have Vice Preslident Marshell act as President.
Actually there were several reasons and they were similar toJ
those which kept Arthur from acting as President nearly forty
years before, In the first place there were political reasons.
The Republicans would not take the first step, probably because
the President's insbility embarrassed the Democrats and because
the Republicans hoped for some disclosure showing that someone
else was acting as Presldent and forging Wilson's signature.67
Some Democrats did not think the President's condition serious
enough to warrant any action, and none of the Democrats was
anxious to give any more publicity to the President's 1llness
than was absolutely necessary.68 Meanwhile Republicen newspa-
vers all over the country clamored for Congress to do something
about determining the President's disability and pointed out
that the executive branch of the Government could not remain

69

inoperative during the President's illness, In response to

this kind of pressure, Republicen Congressmen introduced three

67 A friend of Thomas Marshall's has been quoted as giving
this as the reason for not taking any action. Bennet, op. cit.,
18« On October 14, 1919 the New York Times reported that the
Republicans said any movement to have someone fill in for the
President would have to be started by the Democratd; and Senator
Moses affirmed that the Republicans would never take the first
step in declaring the inability. The same paper reported that
Republlican Senators were busy exemining Wilson's signsture on
four or five communications sent by him to the Senate, believing
that the signature might not really be his. It was reported
that one Sénator expressed the belief that a couple of signatures
were not really Wilson's, and if they were his, he had been
helped. New York Times reported the Democratic Senstors greatly
resented the lmplied accusation of forgery.

68

New York Times, October 14, 1919.

69 see a survey of editorial comment, 64 Literary Digest,
no. 9, pp., 13-15 (March 6, 1920).
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bills and one proposed constitutional emendment for the declar-
ation of such an 1nability.70 Hearings on these proposals
brought out slmost insurmountable constitutionel problems.

The most difficult question seems to have been whether or not
the President could be restored to his powers gnd duties once
the inability was removed. Authorities were cited on both sides
of the question,71 but the committee could reach no conclusion
and reported none of the measures.

A few Senators also mede a move to determine the extent of
the President's inability. The Senate Committee on Foreign
Relations sent Senators Fall and Hitchcock as a special sub-com-
mittee to interview the Preslident in order to ascertain the
truth or falsity of the many rumors that he was in no physical
or mental condition to attend to importsnt public business.

They>were with the President for forty minutes, found him in

bed but mentally vigorous, and the visit came to nothing. A

70 H., R. 12609, 12629, 12647 and H. J. Res., 297, 66th
Cong. A summary of these messures and the committee hearings
thereon can be found in the New York Evening Post, March 1,
1920. Senator Curtls sald he also plsnned to introduce a
bi1ll to force the President to resign in case of mental. or
physical inablility. New York Times, November 10, 1920.
Senator Curtis never introduced his proposed bill. The Curtis

plen seems so obviously unconstitutional as to call for no
comment.

"l Bearings on H. R. 12606, 12629, 12647, and H. J. Res.

297, 66th Cong., 2nd sess. (1920). Other constitutional ques-
tions were also raised. For instance Volstead of Minnesota
did not think Congress could enlarge the original jurisdiction
of the Supreme Court in such a way as to empower it to deter-
mine when presidential inability exists and when it ceases

(p. 29). Reavis of Nebraska did not think Congress had any
power to provide a method of determining inability (p. 32).

In 1946 the present author attempted to contact all the living
members of the House Commlittee on the Judiciary and the Senate
Committee on Foreign Relations of the 66th Congress, but was

unable to get any information that was not already a matter
of record.
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writt®h greport of the interview was not even made.72
The only attempts made by the Cabinet and the Congress to
deteine Wilson's inability have been recounted, but a brief
word %hex2ld be sald concerning the role of the judiclary in
the Mtter, Although a reputable reporter published an article

in a? Wngensational newspaper saying that the Supreme Court of

I

72 #ew York Times, December 6, 19129. Senator Hitchecoek,
the Pmagratic leader iIn the Senate who always defended Wilson
againdt gharges of inability and who accompanied Senator Fall
on thtle mission to the White House, told the story in a letter
to ClAregmmce Berdahl dated November 7, 1927. According to Hitch-
cock, P& 3.1 had several times told the Foreign Relations Commit-
tee th8t he believed Wilson was unsble to function as President
and that Mrs, Wilson was acting in that capacity, and that an
inquit’y ghould be made. Hitchcock wrote that once after Fall
made 3Neyr a statement, Hitchcock suggested that Fall himself
make wegr an investigetion. Therefore, the committee appointed
the W0 of them to make a vislt to the White House. Concerning
this %8}l 3, Senator Hitcheock sald:

"We went up, and were escorted into the President's bed-
room, Yhegre he lay propped up in bed. To the evident surprise
of selator Fall, the Presldent held out his hand and shook
hands w§ ¢ia Fall vigorously, and motioned him to a seat by the
bedside, Thereupon a lively conversation ensued, chiefly on
the sWbjg et of Mexlcan relations.... I...took no part in the
conveldgsglon. Senator Fall hardly got over his surprise to
find the President so active and alert mentally, and in the
cours® ¢ fifteen or twenty minutes I suggested that we bring
our Yis{ g to an end.

N¢ written report of that little call was ever made to
the (0my< titee, but Senator Fgll confessed himself completely
satisfliedd, and made no further claim that the President was in-
competeny . He made this confession first to the crowd of news-
paper Negyr awalting our exlt from the White House, and in the
next Nes gy ing of the Committee on Foreign Relations the matter
was 13uwed off and dropped.

PFan3l, like many others, had previously been completely
convilgs 4 that the President was so paralyzed that he could not
sign hly documents, and the President's vigorous handshake was
the flvyy shock of disillusion. As a matter of fact, it was
not KQwys that it was the left arm which was paralyzed and con-
cealed o the covers; and as a matter of fact also, I realized
that the” President braced himself for this interview with Fgll
aided b;,; his strong will power." John M. Matthews and Clarenc;
A. BeMnpsl, Documents and Readings in American Government (1928)
111-112, See also BAith Bolling Wilson, op. cit., 298-599. ’
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the United States was ready and willing to issue a writ of
mandamus directing Vice President Marshsll to act as Presi-
c‘lent,":5 it is difficult to believe that the Court ever con-
templated this, because the Supreme Court does not have orig-
inal jurisdiction in such cases and 1t is at least questioneble
whether the subject 1s justiciable.74 The question of Wil-
son's inability was actually raised In court once, but the

courts did not take cognizance of it, Strangely enough, it

was the Justice Department which questioned the validity of

75 Bennet's article for the Christian Science Moniltor,
op. clt., 6 and 15. According to Bennet, two Supreme Court
E%stIEEs discussed the matter with him and told him that the
Justices were distressed about the inability in the White
House and consequently had canvassed the gquestion. He quotes
one of them as saying: "Do you realize that there 1s a vaceney
[inability?] in the White House? Someone other than the Presl-
dent 1s acting as President. It is an extremely critical situ-
ation., The validity of everything emanating from the Whilte
House may be challenged at sny moment. We do not know whether
ects of Congress are valid laws or not. We fear that a chaotic
situation will develop that will csuse publiec disorder. But
there is nothing the Supreme Court can do on its own motion."

Bennet continues by saying that they expleined to him
that there was nothing in the Constitution or laws providing
for the ascertalnment of the Presldent's inaebllity, and slnce
Marshaell refused to take the lnitistive, nothing could be done.
Then one of the Justlces saild that the initlative must come
from the people and suggested the matter be brought up in the
Washington Post. Bennet sald he decided it would be impolitic
Tor the Post to raise the question. Bennet reports that he
later called on Marshall, who sald he did not want to act as
President lest he be assassinated.

The most startling part of Bennet's story 1is his account
of the experience of Perry S. Heath, who was a close friend of
both Vice President Marshall asnd Chief Justice White. According
to Bennet, near the corner of M and Rhode Islsnd Streets, the
Chief Justice said to Heath, "Tell Tom Marshall that he can
have his writ whenever he asks for 1it." Bennet says Heath told
Marshall, but the Vice President answered that he would never
start such ean action 1n & thousand years.,

74 Marbury v. Maedison, 1 Cr. 137 (1803). Whether the ques-
tion is justiciable or not 1s diacussed in chap. IV, infra.
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an executive order 1issued during Wilson's 111ness.75 In all
three decisions the vallidity of the executive order in question
was upheld; and none of the three said one word about the Presi-
dent's alleged inabllity at the time he signed the order.76
Thus, no governmental body ever passed on Wilson's alleged in-
ability and the questions involved in cases of presidential in-
ability remained unanswered.

A study of the Garfield and Wllson cases shows that there
is surely need for some means of supplying an active Executive
at times when the President is unable to discharge the duties
and exercise the powers of the Presidency. Both Senstor Hitch-
cock and Secretary Houston, men who were certainly in a position
to know; have testified thet Wilson's 1llness demonstrated this

to be a serious defect.77

It is true that the Constitution
provides that the Vice President act as President in such cases,

but the usage of the Vice President's becoming President has

75 United States v. Chemical Foundation [in equity no. 502,
United States Distriet Court for the District of Delaware, 1923].
In an attempt to upset the sale of German dye patents to the
Chemical Foundation, the Government claimed that President Wilson
was a very sick man when he signed the executive order ratifying
the sale to the Foundation by the Alien Property Custodian, and
thus implied that the order of February 13, 1920, should have no
legal force. Brief on Behalf of the Complainant United States
of America, 318-319, 350-351, 720. Seé also the Government brief
Tiled before the Supreme Court 130,

The Foundation answered by filing a supplementary brief
arguing that by February 13, 1920, Wilson had recovered sufficient-
ly to sign many state papers eand submit many nominstions to the
Senste. Supplemental Brief on Behalf of the Defendant, 6-8; see
also Closing Argument on Behsalf of the Defense, 46, 269 275- and
brief of the Foundation flled before the Supreme Court 153-154;
and New York Times, October 30, 1923.

76 S. c., 294 Fed. 300 (1924); 5 Fed. 2nd, 191 (1925) oo
Ue S. 1 (1926)

77 Hitchecock's letter to Berdahl, Mathews and Berdahl, op.
cit., 112-113; Houston, op. eit., II, 39-40.
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practically nullified the constitutional provision for the
administration of the Government when a President becomes tempo-
rarily incepacitated for the performaence of his duties.’S By
what reasoning has the precedent established in cases of the
President's death been extended to cases of inabillty? By what
reasoning has the extension been resisted? What are the legsal

principles involved?

B. THE LOGIC AND LAW OF THE PRESIDENTIAL SUCCESSION PRECEDENT

Not all who argue that the Vice President becomes President
in case of vaceancy agree on whether or not thls rule should apply
to cases of inability. Some have advanced the thesis that the
Vice President becomes the President in case of inabllity just
as in case of the President's death, and the presidential powers
once devolved cannot be returned to the President when the in-
abllity is removed.

A few weeks after the termination of President Garfield's
extended lnasblliity, Charles W. Jones of Florida asserted in the
Forty-seventh Congress that 1lnability has the same effect as
death, resignetion, or removsle. In all four csses, he argued,
the office devolves on the Vice President. The gentleman from
Florida thought that if Gerfield had lived and necessity had
forced Arthur to act, the latter wouid have displaced fhe for-
mer, and once the Vice President was seated in the presidential
cheir, he had all the power and authority given to the Executlve
by the Constitution, and none could displace him except by im-
peachment. The Senstor went so far as to say that a constitu-

tional amendment would be necessary if the Vice President were

78 0n this point, see Horwill, op. cit., 77-87.
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to serve only for the duration of the President's illness.
As the Constitution stood, he affirmed, the Vice President
would serve for the remainder of the term.

To support this position the Senator from Florida offered
four- arguments. First; he pointed out that the Constitution
makes no disfinction between cases of vacancy and inebility.
Therefore, if the Vice President becomes President for the
residue of the term in the former case, as is generally con-
ceded, he must in the latter also. 3Second, he held: that 1t
would be dangerdus to have a changing Bxecutive. He thought
that; if the Viece President were supposed to step down when the
inabiiity ceased; a struggle for power and perhaps even blood-
shed would result. The third line of reascning submitted was
that the vesting clause excludes the possibility of two Presi-
dents at once, one acting and the other disabled. Jones' fourth
end final argument ﬁas that the adverblal clause, "until.the
Disability be removed," only limits the tenure of an "offiéer“
acting as President, because 1t was deliberately stricken out
as a limitation on the Vice Preslident by the Constitutional Con-
vention.vg

No one has used stronger language to assert that a Vice
President would supercede a dissbled President then Judge Ditten-~
hoefer. In a statement made during the 1llness of President
Garfield, the Chicago judge spoke as follows:

eseel start with this conelusion: ~- That whenever the

Vice President gets lawfully into the Presidency the
President gets lawfully out of it. There cannot be

79 12 Gong. Rec. 142 and 191-193. On these points, see also
the comments of Senator Morgen, 14 Cong. Rec. 691, 882, B8Z4; 17
Cong. Rec., 224. Senator Maxey used the vesting clause argument
to reach the opposite conclusion. See pp. 118-124, suprs.
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two lawful Presidents at the same time....Mark, no

1imit to time for which these powers and dutles

'shell devolve! is fixed. It is Just as abaolute

and limitless as if the language were: -- In case

of the removal of the President from office, or of

his death, resignetion or inability to discharge

the powers and duties of said offlce, the Vice Pres-

ident shell become President.... And when the Presi-

dent gets lawfullg out there is no way in which he

cen get in again, Y

The judge offered two reasons for this conclusion. He
cited the difference in language used in the two parts of the
succession clause, arguing that in the one case the offlce de-
volves on the Vice President and in the other Congress is em-
powered to declare what officer shall act as President. He
maintained that the adverblal clause, "until the Disability be
removed, " does not refer to the Vice President because 1t 1s
separated from the first part of the successlion provision by a
semicolon.81 He believed, therefore, that an officer designated
by Congress would act as President only for the duration of the
inabllity, but the Vice President would supercede the 1lncapaci-
tated President for the remainder of the term, not merely until
the President recovered or a President could be elected under
the Act of 1792. Sinee all of this was true, the judge did not
think "inability" as used in the Constitutlon could be held to
include every ingbility, but only one of a permanent character
extending throughout the entire term.oe

No spokesman for this school of thought has had more

80 New York Herald, September 13, 1881l.

8l The clause is as follows: "In Case of...Inability to dis-
charge the Powers and Dutiles of the sald 0ffice, the Seme shall
devolve on the Vice President, [comma, not semicolon] and the
Congress may by Law provide for the Case of Removal, Death,
Resignation or Inability, both of the President and Vice Presi-
dent, ...until the Disability be removed...."

82 New York ﬁerald, September 15, 188l. Dittenhoefer did
not think Vice President Arthur could discharge the duties of
the President unless Garfield's inability were of this permeanent

ahomaadaoan
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influence or been quoted more frequently than TheodOpe Dwight,
who started with the affirmation that "the Sgme" refers to
"office" prsther than to its powers and duties, and the office
devolves upon the Vice President 1n case of disability Just as
in case of complete vacancy. He held that the office, once de-
volved, cannot be returned to the Presldent when the inability
passes. It was Dwight's conclusion, therefore, that when such
disability is properly established in the case of the President,
his office devolves upon the Vice President, who thereupon be-
comes the President retaining the office until the end of the
four vear term for which they were both elected.S:5

At the time of President Wilson's trip to the Versallles
Peace Conference, Hannis Tgylor, en authority of some standing
in the field of constitutional law, sald Wilson's absence was
an "insbility" and the Vice President should tske the presiden-
tial osth and become President when Wilson left the country.
Taylor continued:

And here the fact should be emphasized that neither the

Constitution nor the presidential succession acet makes

eny provision for a President of the United States pro

tempore. After the Vice President has been sworn in as

President he becomes such in the full sense of that term.

No provision is made by law under which he can hand back

the presidentianl office to his predecessor.84

Not all of those who think the Vice President becomes Pres-

ident in cases of vacancy, however, are willing to ensconce the
Vice President in the presidential chair for the remainder of

the term In cases of inability. Although the Constitutlion makes

no distinction between vacancy and inaeblility, some are willing

. . —

83 Dwight, op. cit., 442-446.
84 5 letter to Senator Curtis, 57 Cong. Rec. 28.
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to accept the established usage in case of vacancy, but sug-

gest that the rule should be different for cases of inability.

During the illness of President Garfileld a number of competent
lawyers and jurists expressed thelr opinions on this question.
Among those who held that the Vice Presldent becomes President
in case of vacancy but does not in case of ingbility, four
slightly different positions were taken. Thomas M. Cooley,

J. Alexander Fulton, George Ticknor Curtls, and Elias Griswold

are representative exponents of these four positions.

In his article for the North American Review, Cooley wrote
that there cen be no gquestion that the Vice President becomes
the President in case of complete vacancy. Usage has estab-
lished this. Whether thils precedent was proper or not the
Chief Justice of Michigan did not say, but he thought the Vice
President would only be the “acting President" in case of in-
abllity. Judge Cooley refused to admit that a Vice President
actiﬁg as President would continue to act for the remainder of
the term, and held that he would exercise the presidentisal
functions only as long as the President's insability continued.8

While the debate concerning Garfleld's inabllity was in

progress, J. Alexander Fulton, writing in the Albagz Law Jour-
nal, asserted that, in case of complete vacancy; the Vice
President succeeds to the higher office and becomes the Pres-
ident. 1In case of inability, however, he thought "the Same"
as used in the succession clause refers to the powers and

dutlies, which are to be exercised by the Vice President only

85 Cooley, op. cit., 122 and 124.
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for the duration of the necessity, and, when the inablility
ceases, the President is to resume them and the Viee President

86 During President Wilson's illness, Representa-

is relieved.,
tives Walsh and Fess took a position similar to Fulton's, agree-
ing that in case of death the office devolves on the Vice Pres-

1deht, but in case of inability only its powers and duties de-

volve.87
George Ticknor Curtls, Danlel Webster's biographer, con-
tended that it makes no difference whether 1t is the office or

88
its powers and duties that devolve, for the two are the same.

In any case, he did not think that once the Vice President takes

over the presidential function, he ipso facto dlsplaces the
President for the remainder of the tefm. He believed that the
elastic clause empowers Congress to decide whether inability
should have the same effect as complete vacancy or not. Con-
gress also has the power under the elastic clause, Curtis held,

to provide for the temporary devolutlon of powers and dutles

86 3. Alexander Fulton, "Presidentisl Inability," 24 Albany
Law Jour. 286, 287 (September 12, 188l1). Fulton constructed an
interesting hypothetical case to illustrate his point. He sug-
gested a situatlon in which Congress, having passed revenue and
appropriation bllls, was ready to adjourn, but the President
had become disabled before he was gble to sign them. "Here then
would be & plaln case of temporary inability," he wrote, "and
the vice-president would be justified in signing the bills. But
suppose again the president should be restored the next day or
the next week to his normal powers, would the inability of yes-
terday exclude him from office for the residue of his presiden=-
tial term? If it 1s the powers and duties that are devolved, it
would not; but if it 1s the office, it would seem so, for there
is no provision made for its restoration. Dutlies belong to a
verson capable of performing them; office to a person legelly
qualifled and suthorized to hold it."

87 Hearings, op. ecit., 40.

8% curtis, op. cit., 583.
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on the Vice Pres;aent and for their resumpt}on bjythe.Pqui-
dent. He~thought:that the length of time dgringﬁwhich the
Vice Preéident is to exercise the powers and duties salso
falls within the power of Congress to determine.89
During the illness of President Gerfield e fourth and
somewhet lnconsistent position was taken by ;ome, among whom
was Elilas Griswold. The judge held that the offlce, not merely
its powers and duties, devolves upon the V}ce President, who
is to take the presidentisl oath and tnere_ﬁpon become the Pres-
ident, not merely the acting Fresident. Although the judge
would have the Vice President sworn in as President, he denied
that the Vice President should continue in office once the dis-
ability is removed. His basis fop iimiting the tenure of the
Vice President was the belief that the whole succession clause
is one sentence and, therefore, the adverbial clause, "until
the Disabiliﬁy be removed," is s limitation on the Vice Presi-
dent as well as on the "officer" designated by Congress.
Judge Griswold; like the others who held his opinion, failed to
explain how the Vice Presidént becomes the President and is to
be sworn in as such and yet can be displaced at the terminstion
of the elected incumbentt'!s inebility, whenvthe only method of
removing é de Jjure President 1s lmpesachment by the House and

conviction in the Senate.90

Those who hold that the Vice President becomes President

89 "Presidential Inability," 25 Herper's Weekly 631 (Sep-
tember 17, 1881).

90 New York Herald, September 9, 1881, and the opinion of
Governor Long, 1bid., September 5, 1881, See also H. J. Res,
353, 65th Cong., providing for the temporary devolution of pres-
idential power on the Vice President, who was to qualify by
taking the presidential osth,
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in case of vacancy are not all agreed on the preslidential
status and tenﬁre of the Vice President in case of ingbility.
But those who deny the presidential status of a succeeding
Vice President all agree that he would merely be the acting
President in case of the President's inabllity and would act

only until the disability is removed.91

Such a construction
of the Constitution makes 1t possible to treat temporary in-
ability and vacaency in the same manner, in both cases the
powers and duties devolving on the Vice President, who exer-
cises them for the time being but who remains the Vice Presi-
dent. This view greatly simplifies the problem of handling
cases of inabillity because 1t mekes it possible for the Vice
President to act as President ad interim without becoming the
President. As students of the Constitution have occasionally

pointed out, the framers of the Constitution provided more

adequately for cases of presidential ingbillty than usage has

o1 This thesis has been ably set forth & number of times
on the floor of Congress and in various articles. For example,
see the remarks of Senator Masxey, 13 Cong., Rec. 131 and 14
Cong. Rec. 915-916; of Senators Beck and Coke, 13 Cong. Rec.
124 and 140-141, respectively. Beck suggesated that if Lincoln
had been captured by the Confederacy, Vice President Hemlin
would have been compelled to exercise the presidential powers;
and, if he had refused to step down when Lincoln was freed,
revolution would have resulted. See also the comments of Sen-
ator Lapham, 14 Cong. Rec. 919-92T, This thesis has also been
espoussed in the following articles, to mention only the out-
stending ones: Trumbull, op. cit., 419-420; Butler, op. cit.,
432-436; John Brooks Leavitt, "A Solution of the Presidential
Inability Problem," 8 Am. Bar Assoc. Jour. 189 (March, 1922);

H. H. Sawyer, "The Presidential Succession," 16 Am. Mercurx
129, 132-133 (February, 1929). See also the opinions of Gov-
ernors Bigelow of Connecticut and Littlefield of Rhode Island
and of former Attorney General Jeremiah Black, New York Hersld
September 6, 1881; of Judge Trumbull, ibid., September 9__T§§T?
and of former Attorney General Schoonmaker, ibid., September 17,
188l1. On this point, see Horwill, op. cit., 66,
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-

edmitted, because they made provision for the Vice President

to act during any and all ingbilities of the Preslident and to
relinguish the power as soon as the. President's inabllity
passed.92
This constructlion of the succession clause allows the Vice
President to discharge the presidentlal functions as a part of
his duties as Vice President, and to do so under his oath as
‘Vice President.?® As Senator Lapham said in 1883, the Vice
President commits himself solemnly to discharge all the duties
of the office of Vice President, and one of these dutles 1s to
perform the functions of the President when they devolve upon
him because of vacancy or insbility in the Presidency.94
The thesls that the Vice President does not become Presi-
dent in cese of the President's inability has been supported
by the same arguments as those offered in support of the thesis
that he does not become President in case of vacancy in the
Presidency. These arguments are: It 1s the presidential powers
end dutlies rather than the offlce which devolve on the Vice Pres-
ident; both the grammar of the clause and the word "devolve"
make this clear; the adverblal clause, "until the Disabllity be

removed, or a President shall be elected," 1limits the tenure of

the Vice President as well as that of the officer designated by

92 por exsmple, Henry E. Davis, "Ineblility of the President,"
S. Doc. 308, 65th Cong., 3rd sess., 7; Leavitt, op. ecit., 190;
Sawyer, op. cit., 133.

93 Butler, op. cit., 434. See the arguments of Maxey and
Lapham, 14 Cong. Rec. 915 and 919, respectively. Maxey thought
the usage first established by John Tyler was bad lsw and could
not understand how such a decision was reached in 1841. 13 Cong.
Rec, 129-131.

94 14 Cong. Rec. 919.
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Congress; the framers of the Constitution intended that the

Viece President act &s President ad interim, not that he become

President for the remainder of the term; it ls only reasonable

to recognize that a succeeding Vice Preslident does not become
the President for the remainder of the term, because the Con-
stitution treats cases of vacancy and inability in the same
language.g5 In addition to these arguments, which apply to
cases of vecancy and lnability alike, another argument which
has been applied only to inabillity has been offered to deny
the presidentiel status of one who acts as Presldent because
of the President's disabilitye.

This argument starts with the premise that the vesting
clause of artlcle II forbids the exlistence of two Presidents
at the same time. As Senator Maxey pointed out, there 1is no
serious difficulty in case of vacancy, but 1ln case of inability
the clause vesting executive power in the Preslident would pre-
clude the Vice President'!s taking the presidential osth and
becoming the President. He thought once the President had
taken the oath and entered on the duties of his office, the
executive power "vests" in him, and could not be divested dur-
ing his term, save by removal, death, or resignation. It was
the Senator's conelusion, therefore, that the powers could not
he vested in the Vice Presideht in cases of inebility, but
could be temporarlily exerclsed by him and would revert to the

President when the inability passed.g6

9% see pp. 47-73, supra.

96 13 Cong. Rec. 129-130. It should not be implied that
Maxey approved of the Vice President's becoming President even
in case of vacancy. ©On the contrary, he thought the precedent
established by Tyler, Fillmore, Johnson, and Arthur was lmpro-
per and might be overturned by legislative enactment.
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Those who argue that the Vice President becomes President
when the powers and duties of the higher office devolve upon
him answer: It is true that the vestlng clause precludes the
bossibility of having two Presidents at once, and for this
very reason, the dissbled President must be ousted from office
1f the Vice President is to act as President. The stronger ar-
gument would be that the clause which vests executive power in
the President of the United States forbids the exercise of
such power by anyone; Vice President or deslignated officer, who
is not actually the Pre&d_dent.g'7 This argument has never been
offered, but if it were it would apply to cases of vacanecy and
inability alike.

The vesting clause of article II is the real stumbling
block in arguing that the Vice President or officer designated
by the Congress does not become the President. There are, of

course, no court cases on the devolution of presidential power

upon anyone other than the President, but the Supréme Court has

upheld the delegation of certasin powers by the President to the

department heads, and their scts are presumed to be his and are

binding within the sphere of the President's legal and consti-

98

tutional authority. On the other hand some very strong

97 Article 11, sec. 1, cl. 1.

98 Wilcox v. Jackson, 13 Pet. 498 (1839), ses Justice Bar-
ber at 513. United States v, Eliason, 16 Pet. 201 (1842), esp.
the dictum of Justice Daniel at 302. WwWilllaems v. United States,
é Hgg. 29? (1843), see the language of Justice Daniel at 296,

onfiscation Cases, 20 Wall, 92, 109 (1874). Wolsey v. Chapman,
101 U. S. 755 (1880), see the opinion of Chief Justice Walte at
769-770., Runkle v. United States, 122 U. S. 543, 557 (1887).
United States v. Fletcher, 148 U. S. 84 (1893). United States
ex rel. French v, Weeks, 259 U. S. 326 (1922) 7 92. Attz. G‘eno
453 (1855). 1In this Attorney General's oplnion Caleb Cushing
stated that he believed the Constitution 4id not reguire the
President to personally exercise all executive power but rather




120.
language has been used to deny anyone the right to exercilse
for the President a power whlich from the nature of the case
requires the President's personal judgment.gg

The Constitutlion vests executive power in the President and
commands that he shall take care that the laws be falthfully ex-
ecuted. Specific grants of executive power made by the Consti-
tution ére made to him. Attorney General Caleb Cushing thought
that the President, the man discharging the presidential office,
and he alone, could exercise the executive powers specifically
granted by the Constitution; such as the prerogative of mercy;
that he slone could act as commander-in-chief of the armed forces;
and that the act of signing and vetoing bllls was a personal act

of the President, and such powers could not be exercised by any

other.100 A study of the cases in which the Court has upheld

allows "for a subdivision of executive powers, vested 1in the
President, among the administrative departments...." The Attor-
ney Genersl continued by saying "Meanwhile the great constitu-
tional fact remains, that the ‘'executive'! power is vested 1in

the President...." Ibid., 460.

99 Ex parte Field, 9 Fed. Cas. 1 (1862). This case in-
volved the %egaIiEy of the suspension of the writ of habeas
corpus by the War Department. The Court held the suspension 1l-
legel on the ground that such action could not be considered to
be the act of the President. Distriet Judge Smalley sald in
part, "even if the president possessed the delicate and dangerous
power of suspending the writ of habeas corpus, i1t will hardly be
claimed that he could delegate 1t to all or any of his subordi-
nates, to be exercised when, in their discretion, the 'public
safety'! might require it, any more than he could delegate the
veto power," Ibid., 5. Runkle v. United States, 122 U. S. 543,
557 (1887). United States v. Page, 137 U. S. 673, 680 (1891).
United States v. Fletcher, 148 U. S. 84 (1893).

100 7 op. Atty. Gen. 453, 464-470 (1855). The only acts
which Cushing would allow the department heads to perform inde-
pendent of the President weres (1) ministerial scts compella-

" ble by mendamus, (2) functions imposed upon him by Congress,
but functions which were not purely executive, but rather qussi-
leglislative or quasi-judicial in character.,
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the delegatidn of executive power will show that, in every case,
the power in question was one grented to the President by statute.
Not one of these cases upheld the delegation of a power vested
in the President by the Constitution. As Professor Corwin says,
the Constitution knows a single executive power, that of the
President whose duty 1t 1s to see that the laws be falthfully
executed, a duty which legally 1s the obligation and power to
execute them nimself.101
In answer to the ergument that the vesting clause, as inter-
preted by the courts, requires one to become the President in
order to exercise those powers vested In the President alone,

it should be said that the restrictions lald down by the courts

apply to the delegation of executive power by the Presldent to

his subordinstes; they do not involve the devolution of execu-

tive power on the Vice President or an offlicer designeated by
Congress. Reasoning by analogy is aslways dangerous; and there
seems to be no reason for extending judicial restrictions on
the delegation of executive power by analogy to the devolution
of such power .

The history of the frasming of the clause vesting executive
power 1n the President shows that the members of the Federsl
Conventlon seemed to have no idea that the vesting clguse would
render 1lmpossible the existence of an aeting President in case
of vacaney or inabllity in the Presidency. Their sole purpose
in writing the vesting clause appears to have been the establish-

ment of a single, as contrasted to a plural, executive .102 Their

e 82101 Edwerd S. Corwin, The President; Office and Powers (1940),

102 parrenda, op. eit., I, 21, 63, 70, 72, 73, 79, 88, 90, 92,

93, 96, 105, 106, 109, 225, 230, 236, 244, 247, 254, 261, 266,
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purpose in writing the succession clause, as set forth in the
first chapter of the presenp study, seems to have been to pro=-
vide a substitute for the Pfesident in certaln caeses, not to
provide for the creation of another President. It 1is a well
established rule of interpretation that the different clsuses
should each be given effect and, 1f possible, reconciled.,10®
The conclusion is, therefore, that the clause vesting executive
power in the President shouldvbe construed in such a way as to
permit having an acting President, who would exercise executive
power in case of the President's removel, death, resignation,
or inability, and that the succession clause should be inter-
preted in such a way as to gilve effect to the purpose of the
vesting clause.

If the succession clause is to be interpreted to give ef-
fect to the purpose of the vesting clause, there can be no par-
tial devolut%pn of the executive power on the Vice President or
the designatéd officer while some of this power contlnues to be
exercised by the President. It has been suggested that not only
the duretion but also the extent of the power which devolves 1is
measured by the nature and duration of the President's inabili-
104

tys but, it seems, the vesting clause precludes such an

272, 292; 1I, 22,,29, 101, 116, 132, 134, 135, 145, 158, 171,
185, 401, 572, 597, 657; III, 132, 347; IV, 17, 46,

103 sehick v. United States, 195 U. S. 65, 68 (1904).

104 See the remarks of Beck and Coke, 13 Cong. Rec, 123 and
140, respectively. See also Leavitt, op. eit., 190. 1n his let~
ter to the New York Times Teavitt sald theb under Article II the
presidential powers and dquties devolve upon the Vice President
whenever the Preslident is unsble to perform them, whether the
cause be absence, 111 health, or pressure of multifarious duties,
whether permanent or temporary, complete or partial. He thought
all the Presldent needed to do to have the Vice President's help
was to ask him to assist, in which case some of the presidential
dutlies would devolve on the Vice President. August 11, 1923.
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interpretat ion of the siccession clause. As George Ticknor
Curtis pointed out during the 1llness of President Gerfield,
executive power is a unit, and is vested entirely in one per-
son. This means, therefore, if the lncumbent of the office
cannot discharge all of its powers and duties because of an
inability, although he may be able to discharge some of them,
either all or none of the said powers devolve on the Vice Pres-

ident or designated officer.105

Since it is the purpose of the
vesting clause to create a single exe‘cutive,lo6 and since the
provisions of the Constitution are not to be nullified without
regard to the aim snd objects of the Instrument and the prin-

| ciples on which it is based,lo7 an interpretation of the suc-
cession cleuse which would split executive power csnnot be
admitted. The proper view would seem to be that executive
power 1s a unit,Aa continﬁing pover unbroken by succession,
requlring that there be one person legally authorized to exer-
cise 1t at all times, although he may not =slways be the incum-
bent of the preslidential office with its four-year tenure.

It has been suggested that under the vesting cleuse, as

interpreted by the courts in cases involving the delegation of

executive power, certain executive powers, such as the veto

105 op, eit., 583. Curtis thought that, since this was true,
the 1nability of the President to discharge smy of his powers
was an "inabllity" within the mesning of the succession clause
and a1l of his powers devolved on the Vice President. See also
Henry J. Cole, "To What Extent Can the President of the United
States Perform the Dutles of His Office While Abroad?" 4 Mass,
Law Quar, 180, 193 (February, 1919); David Hunter Miller, "Some
Legal Aspects of the Visit of President Wilson to Paris," 36
Harvard Law Rev. 651, 78 (November, 1922).

106 See n. 102, supra; and‘The Federalist (H. C. Lodge ed.;
1892), nos., 70 end 71, pp. 436=450.

107
Aldrich ve. Kinne 4 Conn, 380, 385 (1822); People v.
Dawell, 25 MIch. 247, 261 (1872). ’ ’
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power, are vested in the President alone and cannot be exer-
cised by an acting President. If such 1s the case, these
powers would be dormant during periods when there is only an

acting President;lo8 but sgeln delegation and devolution of

executive power sre not necessarily the same nor dbound by the
same 1imitetions. Furthermore executive power can never be
dormant; the public welfare requires that there be someone at
all times to exercise the executive power; in the law thils
power is a continuing one never ending and not broken by suc-
cession; such nower can never be sllowed to lapse; and the acts
- of an ascting Executive have behind them all the farces of the
constitutional snd statutory provisions in effect at the time . 0°
This is a legal principle which must govern the interpretatlion
of the succession and vesting c¢lauses of the éécond article of
the Constitution. The other governing principle is that the
two must be interpreted to give effect to both.

Not one of the commentators who takes the position that
the Viece President becomes the President for the remal nder of
the term in case of vacancy’extends the same rule to cases of
inability. Rawle and Story do not consider whether or not

there 1s a difference in the rules to be applied to vacency

108 In 1881 Senator Maxey of Texas implied that such would
be the case by insisting that the veto power was vested in the
President alone and could not be exercised by an scting Presi-
dent, and yet insisting slso that one who exerclises executive
power under the successlon clause was merely an acting Presi-
dent. 13 Cong. Rec. 128-134, ‘

109 | _
Barrett v, Duff, 114 Kan. 220 (1923);. Ex parte Crump,
135 Pac. 426 (1013); Ex parte Hawkins, 136 Paé.‘§9§”TI§1§T;

Ex parte Norris, 8 S. Car. 408 (1877); In re: An Act Concern-=
ing Alcholic Beverag es, 130 N, J. L. 123 (1943); McClusky v.

Hunter, 33 Ariz. 513 (1928); Staste ex rel. Matson v. O'Hern,
104 Mont. 126 (1937).
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110 Although Cooley does not discuss the ques-

and inablility.
tion.in his study of the Constitution, he says 1in an article
that in case of the President's inabllity the Vice President 1s
merely the "aéting President" and 1s to act as President only

11l Burgess thinks the of-

for the duration of the inabllity.
fice devolves on the Vice President in case of 1nability as
well as in case of vacancey but that the Presidemt cen displace
the Vice President when the inebility ceases. Similsrly, he
thinks a Cabinet officer acting as President under the Act of
1886 by reason of the inabllity of the President or Vice Presi-
dent br both can be dlisplaced when one of them recovers.112
Thus, while Burgess does not discuss whether there 1is a dif-
ference in the status of a succeeding Vice President and that
of an "officer" acting as President, he does not make a dis-
tinction between the tenure of the two officials.td

Tucker 1s of the opinion that fhe presidentisl office de-
volves on the Vice Presldent in case of the President's inabil-
1ty just as in case of vacsncy, but the commentator does not
say whether or not the President can resume hls office when the

inabillity passes. Tucker makes & sharp dlstinetion between the

Vice Presidenﬁ who becomes President and the designated "officer"

110 wi111am Rawle, A View of the Constitution (1825), 49-50;
Joseph Story, Commentseries on the Constitution of the Uhited
States (1833), III, 336.

111 See p. 115, supra.

112 John W, Burgess, Politicel Science and Comparative Con-
stitutional Law (1891), II, 239-240. The Act of 1886 expressly
stated that the "offlicer" was to act only until the inability
of the President or Vice Presldent was removed,

113 To permit the terminatlion of the presidentisl services
of an acting President by removal of the prior-entitled individ-
ual's inability 1s, of course, tacit recognition that the gct-
Ing President 1s not a de jure President, because the Constitu-
tion gives protected tenure to the latter.
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who merely acts as President ex offliclo, Concerning the latter
officer, he holds that, 1f the disability is temporary, the Com-
stitution contemplates the President's return to office, but if
1t is permanent a President must be elected to fi1ll out the
term.ll4

Watson tekes the position thet 1n cases of vacancy in the
Presidency the Vice President succeeds to the higher office, but
in case of inability only the presidentiasl powers and duties de-
volve upon him. In the latter case, Watson thinks, the Presi-
dent continues in the office but its powers and duties are sep-
arated from it and are to be exercised by the Vice President.115
Burdick thinks thet in case of vacency the Vice President at
once assumes the presidential office, but does not say what 1is
the proper rule for cases of 1lnability., The commentator does
not answer either of the questions which he raises:.What wlll
hapoen in case of lnatility? What will happen when the 1insbil-
ity ceases? In di scussing succession beyond the Vice President,
he merely summarizes the acts of 1792 and 1886 and says it would
be unfortunate if Cbngress should declde to call a special elec-

tion, but he does not question the power of Congress to do so.116

114 gohn Rendolph Tucker, The Constitution of the United
States (1899), II, 711-714,

- 13 pavid K. watson, The Constitution of the United States
(1910), 1, 895~-896. He says in part: Vif the President was re-
moved from his office, or i1f he dled, or resigned, so that there
was a vacancy in the office of Presldent, the Vice President
would succeed to the higher office of President, but in case
there was only an ineblllty on the President's part to discherge
the powers and duties of his office, 1t is clear that the Vice
Preslident could not become President--for there could not be

two officers occupying the office at the same time-~-and in that
event, the nowers and duties of the 0ffice of President would

devolve upon the Vice President while he retalned the office."

116 charies Kellogg Burdick, The Law of the American Con-
stitution (1922), 59-61. See n. 113, supra.
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Those who meke a distinction between vacancy and inabllity
do so in sn attempt to reconecile the usage of the Vice Presi-
dent's becoming President in cese of vacancy with what seems
to be the resasonable rule to apply in case of inability. None
who teke this position offers any justification for meking s dis-
tinction between vacancy and inability except to say that the
distinction seems reasonable. As far as the language of the
constitutional provision and the history of its framing are con-
cerned, there is no basis for making a distinction between vacan-
cy and inability. The Constitution says that in case of either
vacency or inability "“the Same shall devolve on the Vice Presi-
dent!" or that the desiénated officer "shall then act as Presi-
dent," Not one draft of the succession clause contains sny
such distinction between Qacancy and inability.ll7

In the event of vacaney in the presidentisl office there 1is
no dAifficulty in the Vice President's succeeding to the higher
office, except that it blocks the calling of a special eléction.
In cese of inability, however, it means the constitutionsl snom-
aly of having two Presidents or displacing the dissbled President.
When a President has been disabled, nothing has been done to
furnish a substitute, largely because of the dllemms this pre-
cedent has created. As a student of constitutionsl usage has
pointed out, the precedent has practically nullified the pro-
vision made in the Constitution for the exercise of presiden-

tial power when the President 1s still alive, has not

117 Mex Farrend, op. eit., III, 600; II, 172, 186, 495, 499,
532, 535, 573, 575, 598-599, 659,
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resigned or been removed, but 1s disabled.118 Thus the usage
.~ hes made it possible for the United States to be without a
competent Chief Executive, a situation that could be extremely
dangerous in time of war or other crisis.

The commentators who take the position that nobody becomes
the President by succession are not troubled by this dllemma.

Kent says, "and except in cases in which the president 1s en-

abled to re-assume the office, the vice-president acts as pres-
ident during the remainder of the term...."119  Black tekes
exactly the same position.120 Willoughby points out that it is
the powers and duties, rather than the offlice, which devolve,
but usage has esteblished that a succeeding Vice President be-
comes President. In view of the usage, Willoughby wonders
what will heppen in actual cases of 1lnablility. He asks, what
will be the status of the disabled President? of the Vice Pres-
ident? what will happen when the inasbllity is removed? The
presidential succession precedent 1s what has created the pro-
blem, but Willoughby thinks 1t cen be solved by a statute em-
powering the Vice President to act as President 1in cases of in-
ability, not to be the President,l12l

The state courts have taken a position similar to that of

the commentators; that 1s, in no case hes a state court denled

118 Horwill, op. eit., 77-83. See also Sawyer, op. cit.,
132=133; and the comments f Henry M. Dawes of 1] Wassachusetts,
14 Cong. Rec. 955.

119 yomes Kent, Commentaries on American Law (3rd ed.;
1836, and all Pditions thereafter), I, 278. This does not
appear in the first two editions, but Kent revised the first
8ix editions himself., Italics mine.

120

Henry C. Black, American Constitutional Law (1895), 90.

121 w. w. willoughby, The Constitutionasl Law of the United
States (1929), III, 1471.
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8 disabled Governor the right to resume his powers when his
disability is removed. Even where the state constlitution pro-
vided that the "office...shall devolve upon the Lieutenent
Governor for the residue of the term or untll the disability
shall be removed," the highest court of Oklahoma held that
during the absence of the Governor, the functions of his office
devolve pro tempdre on the Lieutenant Governor.122 ’Similarly,
‘the Supreme Court of Arkensas ruled that, in spite of a pro-
vision vesting executive power in the Governor, the veto power
d1d not rest in the Governor alone, but could be exercised by
the Lieutensnt Governor or the President pro tempoi-e of the
Senate when rightly performing the gubernatorial duties under
the succession clause. The Court held further thst 1t was not
necesssry to take the oath as Governor when the dutles devolved
upon the President pro temvpore, because the oath takeﬁ to per-
form the dutles of the presiding office in the Senate covered
the duty of acting as Governor when 1t became necessary under

the Constitution.l<d |

122 The court elaborated at some length on the necessity
of construing the constitutional provision to allow for the
exercise of gubernatorial power during temporary inability,
end pointed out the difference between the status of an act-
i%g Governor and a de jure Governor. Ex parte Crump, 135 Pac.
428 (1913). The doctrine of this case was affirmed in ex
parte Hawkins, 136 Pac, 991 (1913)., In the latter case, the
Court sald thast, although the powers of the Governor sutomati-
cally devolved on the Lleutenent Governor when the Governor
was out of the state, the latter did not thereby lose his of-
fice. For en exposition of the distinction between actuslly

being Governor snd merely acting as Governor, see Montgomery
v. Cleveland, 134 Miss. 132 (1923).

123 wg11s v. Hall, 202 Ark. 999 (1941). The pertinent
sectlions were one which vested executive power in the Governor
and another which provided that the President of the Senate
should act as Governor Iin case both the Governor smd Lieutenant
Governor be impesached, removed, dead, unsble to perform the
dutles of the office, resigned, or absent.
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An examination of state gubernatorlial succession cases,
the writings of the commentstors, and the arguments by which
the presidential succession precedent 1s aﬁtadked and defended
leads to one conclusion: Law snd loglc dictate that the succes-
sion clsuse of the Federal Consitution be Interpreted to permit
the temporary discharge of the executive power by someone other
than the President when the President is unable to discharge

this power himself.

C. CONCLUSION |

Study of actual cases of presidential inablliity shows
that the precedent, by which the President's substitute be-~
comes the President, has resulted in an impractical interpre-
tation of the constitutional provision for the exercise of
presidential power when the President becomes dlssbled. If
the Vice President becomes the President when the powers and
dutles of the latter devolve upon him, there must either be
two Presidents at once or the elected lncumbent must be dis-
placed. Since it has been agreed that there cannot be another
President until the elected President dies, resigns, or is re-
moved, end since those nearest a di sebled President have op-
posed any move to displace him, there has been no physically
and mentally competent Chief Executive when the Presldent 1s

not dead, has not resigned or been removed, but 1s merely

disabled.l24

124 1¢ would herdly be argued that this is a practical eon-
struction of the succession clause, but the Court says a prac-
tical construction must be given to the Constitution and no part
is to be Interpreted in such a way s to nullify others. Rail-
way Co. v. Penniston, 18 Wall. 5, 31 (1873); Schick v. United
States, 195 U. 3. 85, 68 (1904),
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It has been shown sbove that the arguments offered 1n
support of the interpretation of the succession clasuse which
transforms an aecting President into a President are not unan-
swerable, valid, or consistent with other constitutional pro-
visions. On the other hand 1t has been demonstrated that the
arguﬁents of fered in denial of the presidentlal status of one
who acts as President under the succession clause sre both
valid and consistent with other constitutional provislons, such
as the provision defining the President's tenure., HFineglly 1t
has been shown that there are no insurmountseble legal problems
arising out of the interpretation of the successlon clause
which regards one on whom presidentlal power devolves as an
soting President with limited tenure.

The fact remains, however, that usage has establ ished the
contrary rule. Thus the problem 1s: How cen cases of inabllity
be hahdled in view of the precedent thet the Vice President be-
comes President when the powers and dutlies of the higher office
devolve upon him? This problem is independent of the difficulty
of determining the President's ingbllity and would not be les-
sened by enactﬁent of a statute providing a means‘by which such
dlsabllity could be decided. The following chapter will desdl
with this problem as well as wlth those involved in defining
"inability" end providing a method for the determination of

actual cases of inability.



CHAPTER IV
PROBLEMS INVOLVED IN CASES OF INABILITY

The Constitution provides that the powers snd duties of
the Presidency shall devolve upon the Vice President in case
of the President's 1nab111ty to discharge them, and that an
officer designated by the Congress shall act as President in
case of inability in one office accompanied by vacancy or in-
ability in the other. The document does not, however, express-
1y answer the three ma jor questions which arise in connection
with inability: What 1s the status and tenure of one who acts
as President because of the inagbllity of the President or
Vice President or both? What constltutes inability to dis-
cherge the powers and duties of the presidentisl office? Who
is'to determine when an lnabllity exists and when 1t ceasea?
The Records of the Philasdelphia Convention glve no answer to
these difficult questions. John Dickinson complained in the
Convention that the clause was "too vague“ and asked what was
the extent of the term "dilsability" and who was to be the
judge of it; but none of his collesgues commented on hls re-
manks.l

The constitutional provision for the discharge of execu-
tive power during a period of presidential inability went prac-
ticelly unnoticed until the serious and prolonged illness of .
President Garfield., The Act of 1792 did not deal with inabill-
ity, and the poorly reported debates do not show that the pro-
blem was even dlscussed then. In 18856 the Senate Committee on

the Judiciary was commissioned to study the whole problem of

1 Max Farrend, The Records of the Federal Convention of
1787 (1911), II, 427.

132, | -
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sucecégsion; but the committee's report completely ignored the
questions involved in cases of the President's disability. The
eighty-day illness of President Garfield caused the Congress
to discuss the meaning of ingbllity, 1ts extent and duration,
and how it was to be established. Instead of dealing with the
question that had so recently alarmed the country, however,
Congress passed a law naming a successor to act as Presldent
in case of vacancy or insbllity in the offices of both Presi=
dent and Vice President.

After the excitement of the Garfield case had subsided,
presidential inebllity was again almost forgotten until the
illness of President Wilson.2 During the eighteen months of
Wilson's illness, proposals for desling with the problem were
introduced, only to die in committee. When the successlon ques-
tion was raised in the Seventy-ninth and Eightieth Congresses,
inabllity was presented as the regl problem and 1t wes suggested
that a Joint committee study all aspects of presidential sue-
cession; but Congress legislated without benefit of an exten-

give study and lgnored inability guestions GOm.pletely.3

2 p few legisletors, however, continued to press for saome
actlon to solve the inabllity Uroblem. See the resolution in-
troduced by Senator Ingalls direscting the Committee on the Judi-
clary to ingquire what legislation, if any, is necessary to as-
certain when the presidential powers devolve upon the Vice Presi-
dent 1in case of the Preslident's inabllity and in what manner the
removal of the inability may be ascertained. 14 Cong. Rec. 1042.
See also two House reports celling the attention of the House to
Inadequacies in existing law on this subject snd recommending
that Congress deal with the problems in the nesr future. H. Rept.
3633, 58th Cong., 3rd sess.,, 1 (1905); H. Rept. 7581, 59th Cong.,
2nd sess., 1 (1907). Also the camments of Representative Galnes,
member of the House Elections Committee, stressing the need for
provision to implement the inability clause. "Succession to the
Presidency," 79 Qutlook 252-253 (February 4, 1905).

® S. Con. Res. 50 end H. R. 3206, 79th Cong. The resolu-
tion introduced by Senator Green of Rhode Island instructed the
Committee to conslder a number of problems dealing with election
and succession to the Presidency. It dealt not only with the
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Of all the problems connected with presidential succession,
¢l sability 1s the most pressing in terms of actﬁél occurrernce.
Never has there been a case of successlon passing beyond the
Vice President, but two cases of presidential inablility have
jeopardized the publie 1nterest.4 Congress has enacted three
laws providing for succession beyond the Vice President, but
has done nothing to provide for cases of disabllity. Presi-
dential inability seems to have been the most dlfficult of all
the mroblems connected with executlve succession, The conflict-
ing theories already mentioned concerning the status md tenure
of one who acts as President under the inabllity cleuse demon=-
strate the difficulty in finding a satisfactory solution. In
additlion to the two questions which bothered John Dickinson,
what is the meaning of "disability" and who 1s to be the judge
of 1t, Congress has been troubled by a third and even more vex-
ing question: What happens if snd when the inability is removed?

A. THE STATUS AND TENURE OF ONE WHO AGCTS AS
PRESIDENT UNDER THE INABILITY CLAUSE

Four possible situations csn arise under the succession
provision of the Constitution: (1) the President's death, res-
ignation, or removal; (2) the death, resignation, or removsl

of both the President and Viece President; (3) the President's

megning of inablillity and the mode of estsblishing it, but also
directed the committee to consider whether there are or shoulgd
be any differences between the status, powers, and duties of ean
elected President and any other individusl executing the powers
of President. Both measures were killed in House committees.
Two similar resolutions were offered in the Eightieth Con-
gress, but neither was reported out of the Committee on Rules
and Administration of thelr respective houses. S. Con, Res. 1
and H. Con. Res. 18, See also the remarks of Alben W. Barkley
and Estes Kefauver on the need for implementation of the inabil-
ity clause. 93 Cong. Rec. (unbound) 7941 and 8800; and Elmer
Davis, "Message to the 80th Congress," Harper's Magazine (JTanu~-
ary, 1947), 21, 26-28,

4 See pp. 82-109, supra.



138,
inabllity; (4) inability in the Preslidency or Vice Presidency
accompanied by vacancy or lnebility 1n the other office. Prec-
edent has snswered the question as to the stetus and tenure of
the sucecessor in the first case: the Vice President becomes Pres-
ident for the remainder of the term. The status and tenure of
the officer who acts as President in the second case are prima-
rily matters of congressional power tc vrovide for succession
beyond the Viece President snd, therefore, are treated elsewhere
in this study.5 In both cases the presidentiasl offlice is vacant;
and, consequently, the problem of restoring the President or act-
ing President to his powers does not sarise.

In the third case the Presidency 1s not vacant., In the
fourth either the Presideﬁcy or the Vice Preslidency is not va-
cant and perhaps neither is vacant. In these two cases, there-
fore, the problem of restoring the President or acting Pfesident
to his powers does arise, This in turn raises the following
guestions relating to status and tenure: Does the successor be-
come President? What is the stetus of a disabled President or
a Vice President who becomes disabled while acting as President?
Is the President or Vice Presldent, as the case may be, to re-
sume the discharge of presidentiel powers and duties when his
disebllity passes?

The Constitution mekes no dl stinction between the status of
one who succeeds to presidentisl power because of vacancy and
that of one who succeeds because of inability. In case of elther

vacgney or ingbility in the Presidency, the powers devolve on

5 .
See pp. 213-230, infra,
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the Vice President. 1In case of either vacancy or inability
in both offices, the officer designated by Congress ls to act
as President. The Constlitution does, however, mske a distinc-
tion between the tenure of one who succeeds because of vacanecy
and that of one who succeeds because of inability. In the for-
mer case, the successor is to act until a President is elected,
but in the latter he is to act only until the disability is
removed.6

The problem of providing for the exercise of presidential
power during a pericd of inablility would be much simpler if the
Viece President were not recognized as Presldent upon succeeding
to the powers and duties of the 1atter.7 Because ussge recog-
nizes a Viee President who succeeds becasuse of vacancy as be-
coming the President, vacancy and inability must be treated
separately. Since precedent is of the utmost importance in
the development of a stable constitutionsl system, it might be
unwise to disturb a settled constitutional usage by suggesting
that = speclal presidential election be held to displace a Vice

President who is acting as President because of a vacancy. The

6 None of the various draefts of the Constitution made a
distinction between the status of one who succeeds in case of
vacancy and the status of one who succeeds becsuse of inability,
nor 1s there anything in the records of the Convention to indl-
cate such a distinction was intended. All the records indicate
that the devolution of presidential power in cases of inability
was intended only for the duration of the inability. Farrewd,
op. cit., III, 600; II, 172, 186, 495, 499, 532, 535, 573, 575,5-
599, 659. See also chap. I, supra.

For an exposition of this thesis, see chap. III, supra;
also the remarks of Beck, Maxey, Garland, and Coke, 13 Cong.
Rec, 124, 129-130, 138, snd 140- 141, respectlvely, of Lephem
14 Cong, Rec. 919 and’ Hearings on 12609..., 66th Cong., 2nd
sess, (1920); Lyman Trumbull, "Presidentiel Inahbility," 133 No.
Am. Rev. 417, 419-420 (November 1881); Luecius Wilmerding, Jr.,

TThe Presidential Succession," The Atlantic (May, 1947), 91, 97;
Elmer Davis, op. cit., 27-28; John Brooks Leavitt, "4 Solution
of the Presldential Inabillty Problem," 8 Am. Bar Assoec. Jour,
189, 190 (March, 1922).
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convention should not, however, be extended to cases of inabil-
ity. Some action should be taken to make it clear that in
case of disability the Vice President merely exerclses the
powers and duties, and to insure that the President will resﬁme

the exercise of his power when the disability 1s removed.

Unless the position of the Viece President in cases of the
President's inability 1s clarified, it is useless to consider
means for determining the disability. Unless the President's
friends are certain of the President's status following the in-
ability, they will probably resist any attempts to establlish
inebility as equivalent to an action to remove him from of fice.
Establlshed precedent cannot be urged as an lmpediment to de-
clering that the Vice President is to act as President onlﬁ for
the durstlon of the 1natdlity, because a Vice President has
never succeeded by reason of the President's di sshility.

Whenever the problem of di1sability has been considered in
Congress, some have seen the necessity of recognizing that the
devolution of presidentlal power in cases of inability doe s not
thereby make the successor the President for the remainder of
the term. Accordingly they have introduced bills which provided

that the successor should act as Presldent only for the dureation

of the 1nability.8 Such bills have always been killed in

® For example: H. R. 3429, sec. 3, 47th Cong.; S. 579,
secs. 1 and 2, 48th Cong.; S. 630, secs. 1 and 2, 49th Cong.;
He R. 547, 68th Cong. These four bills provided that the Vice
President was to gct as President 1n case of established inabil=-
ity until the inability was declared to have ceased. Other bills
have declared that the presidential powers and duties shgll de-
volve upon the Viece President until removal of the inability 1s
established: H., R. 12609, 66th Cong.; H. R. 2274, 67th Cong.
Another provided that the Vice President assume and exercise the
constitutional powers of the President until removal of the Pres-
ldent's dlsability shall be declared: H. R. 12629, sec., 2, 66th
Cong.
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committee, probably because reputable legal opinion can be
cited to the effect that a Vice President upon whom the pres-
idential powers and duties devolve becomes President for the
remainder of the term by constitutional maendate, which cannot
be overturned by mere 1egislation.9 Whether the President
could resume his powers when his 1nablllty ceased was the
chief question discussed in the congressional hearings of 1920,
but no decision was reached. In view of the great dlvergence
of legal opinion on the metter, Representative Fess thought a
constitutional amendment would be necessary.

In 1909, John J. Jenkins, chalrman of the House Committee
on the Judiclary, pointed out that it 1s a rather delicate mat-
ter to guestion the presidentlal status and tenure of a suc-
ceeding Vice President after years of established practice,
but Jenkins declared it was never intended that the Vice Pres-
1dent become President. He thought the Constitutlion should be
amended to provide that the Viece President should become Pres-
ident if succeeding by reason of death, reslgnation, or removsal
and that the Constitution should expressly provide that the

Vice President only acts as President during periods of inabil-
1ty.10

Jenkins introduced a resolution to this effect in four

Congresses. All were killed in the House Committee on the

11

Judiciary. Similar constitutional smendments have been

9 see pp. 109-112, supra. All of the bills contained
other provisions of doubtful constitutionality. For exemple,
the first four bills mentioned in n. 8 (supra) sought to give
the Supreme Court original Jjurisdictlion to determine the
exlstence and removal of such disebility, a provision contrary
to the ruling in Marbury v. Madison, 1 Cr. 137 (1803).

(190910 gegrings on H. J. Res. 264, 60th Cong., 2nd sess.
, [ ]

11 4, J. Res. 294, 55th Cong.; H. J. Res. 17, 56th Conga;
H., J. Res. 133, 57th Conge.; H. J. Res. 264, 60th cong.
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proposed more recently, but none has met with any more success
than Jenkins! resolutions.12

In consideration of the intent of the fremers of the Con-
stitution, it seems that a concurrent resolution of Congress
declaring the true intent of the Constitution would be suffi-
cient to amvold the difficulty presented in cases of Inability.
In view of our constitutional usage, however, it may be desir-
able to declare by constitutional amendments; that the Vice Pres-
ident does not become President and thus does not oust the dis-
abled President from office; but remains the Vice President
discharging the presidential functions only for the duration
of the insbility, and that, when an officer deslignated by Con-
gress acts as President, he shall act only until the insabllity
of the Preslident or Vice President 1s removed.15

B. WHAT CONSTITUTES INABILITY?
If it 1s recognized that the Vice President does not be-

come the President in case of the President's .disabllity, the

12 ¥, J. Res. 105, 66th Cong.; H. J. Res, 315, 71lst Cong.
A constitutional amendment was introduced in the 79th Congress
providing that successlon to the presidential office shall take
place only by reason of vacancy and shall be for the residue

of the term, but in case of inabllity the next entitled person
shall serve only until a prior entitled individual is able to
serve. H. J. Res. 230, secs. &5 and 6,

13 Although it has never been seriously contended that an
"officer" acting as President because of the ingbllity of the
President and/or Vice President becomes the incumbent of the
higher office, it seems deslirable that there be a specific
declaration of the Congress to prevent such an extension of
the presidential succession precedent. Section 9 of the Aet of
1792 provided that the presiding legislative officer act as
President "until the disability be removed." U. S. Stat., I,
240, The Act of 1886 provided that the Cabinet officer act as
President "until the disabllity of the President or Vice Presi-
dent is removed." 24 U. S. Stat. 1. The Act of 1947 provides
that 1f the legislative offlcer's discharge of the presidential
powers and dutles "is founded in whole or in part on the ingbil-
ity of the President or Vice President, then he shsll act only
until the removal of the disability of one of such individuals."
Public Law 199, 80th Cong., lst sess. 8 ¢, 2.
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problem of what constitutes insbility loses some of its for-
bidding character, since the disabled President is not thought
to have forfeited his office. Nearly =ll of those who hold
that the Constitution provides only for an inabllity of a per-
manent character extending throughout the remainder of the term
hold also that once such an inebility is established, the Vice
President-becomes President for the remainder of the term., If
the Vice President actuslly displeces the incspvacltated Presi-
dent for the duration.of the term, only the most extended dls-
abilities should be held to fall within that class of disabll-
ities which csause presidential power to devolve on the Vice
President.14 But if the Vice President merely acts as Presi-
dent for the durstion of the inability, restriction of the
term lnability to disabilities extendling throughout the entire
term seems to be unnecessary. Even if this limitation on the
meaning of 1inability 1s ruled out, there still 1ls no unanimous
agreement on its meaning. Some hold that it is limited to-men-
tal incapecity, while others believe 1t covers any inability,
whatever the cause.

During the crisis of the Garfield sdministrstion an impres-
sive body of opinlon was developed which held that the only in-
abllity recognized by the Constltution was intellectual incapac-
ity. Theodore Dwight, Professor of Coﬁstitutional Law at
Columbia College, applied the common law which defined the term
as mental 1lncapaclty. He said it was such an incapacity as s

clvil court would recognize as unfitting a men to make a grant,

14 See for example the remarks of Judge Dittenhoefer, New
York Herald, September 135, 1881,
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but not including physical disability such as an arm injury
making it necessary to have a deputy sign for him.15 Former
Senator Eaton, a recognized authority on the Constitution,
stated that the Constitution provided for no disability of
which the President could be aware, end was amazed at the sug-
gestion that the President could decide his own 1lnability. The
"inability," he held, must be one such as insanity, which 1is
patent to everyone except the President. As long as the Pres-
ident possesses reason, he is not disabled.l® Secretary of the
Interior Kirkwood likewise thought that the Constl tution pro-
vided only for mental inabllity, an opinion with which Senator
MeDonald of Indians, Governor Cullum of Illinois, and Judge
Trumbull agreed.17

An equally respectable body of opinion to the effect that
inability is not restricted to mental lncapaclity has also been
developed. If the public interest suffers because the President
is unable to exerclse his powers, whatever the cause, a case of
inability exists. Benjamln Butler, writing with reference to
Garfield's 1llness, sald that inability is obvious to eny right
thinking person. If an emergency arises and the President is
unable to act, the Vice President is to assume presidential

power.18 Among those who have taken this brocad view of the

15 Tneodore Dyight, "Presidential Inability," 133 No. Am.
Rev. 336, 336-339 (November, 1881). Dwight cited the British
precedent of the king's being authorized to have a deputy sign
documents when 1llness made 1t painful for the king to use his
arm. 24 Hansard's Debates (new serles) 986-989, 1062-1070 (1830).

16 New York Times and Boston Evening Transcript, September 2

1881.

17 kirkwood, Boston BEvening Transcript July 16, 1881;

MeDonald, ibid., August 19, 1881; Cullum end Trumbull New York
Herald, Se tember 9, 1881,

18 Op. cit., 428-430., See also Henry J. Cole, "To What

Extent Can the President of the United States Perform the Duties
of Hiiggggice While Abroad," 4 Mass. Law Quar. 180, 190 (Febru-
ary,




142.

meaning of inabillity are Congressman George M. Robeson, Judge
Elias Griswold, Senator Elbridge G. Lapham, Attorney John Brooks
Leavitt, and George T. Curtis.19

There is sn abundance of conflicting opinion on the meaning
of "inability" but none is conclusive. The records of the Fed-
eral Convention throw no light on the question. All the com-
mentators except Watson completely ignore it, and Watson merely
summarizes the different theories concerning the meaning of in-
ability.zo Since there are no authorities to whom one can turn
for a definition of the term, 1t must be defined on the bases
of general princivles of law and general rules governing con-
stitutional interpretation.

To restrict the meaning of "inagbility" to mental incapac-
ity would deprive the United States of a Chief Executlve In case
of the President's physicael disability, of his capture by the
enemy in time of war, and on other occasions when the Presi-
dent is mentally competent yet unable to exercise his powers.

A definition of "inability“ which fails to provide for the ex-
ercise of executive power at gll times 1s contrary to the legal
principle that executive power 1s a continulng one, never ending,

never dormant, never allowed tc lapse, and that there must be

— — P

19 Robeson, New York Tribune, September 2, 188l; Griswold,
New York Hersald, September 9, 1881; Lapham, 14 Cong. Rec. 919;
Leavitt, op. cit., 190 and Leavitt's letter to the New York
Times, December 6, 1921; Curtls, "Presidentisl InabIlity," -
25 Harper's Weekly 583 (August 27, 13381).

=0 David K, Watson, The Constitution of the United 3States
(1910), I, 892-895. Kent, Rawle, Story, Cooley, Black, and
Burdick completely lgnore the question of what constitutes in-
ability and who 1s to determine its existence, Tucker, Burgess,
and Willoughby conslder who 1s to determine inability, but ig-
nore the question of the meaning of inabllity.
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someone at all times to exercise the power.21 The terms of
the Constitution are not to be nulliflied by astute verbal
eriticisms without regard to the purposes of the instrument;
where words admit different meaning, the one consonant with the
object in view is to be selected; words are to be taken in their
natural and obvious sense and not in a sense unreasonably re-
stricted; the Constitution must receive a practical construc-

tion;zz

These well established rules of construction point to
a definition of "inabilityﬁ which covers all cases in which the
President is de facto unable to exercise his powers.

In deciding cases of gubernatorial succession no state
court has limited "inability" to mental incompetence; and some
state courts have said that the term covers all cases in which
the general welfare requires the exercise of a certalin executive
power which the Governor cannot in fact exercise. The reason

is immaterial.23

The highest state court in New Hampshire was
the first to rule that the person next in line of succession
should act as Governor during a temporary inability of the latter.

In this particular case the inabllity was physical 11lness.°?

e

» 2l Bayrett v. Duff, 114 Kan. 220 (1923); Ex e Crum ,
135 Pac. 428 (1913); E Ex parte Hawkins, 136 Pac. E@I“TlQlST,
In re: An Act Concerning Alcohollc Beverages, 130 N. J. L. 123

11913y~

29
Aldrich v. Kinney, 4 Conn. 380, 385 (1822); People V.
Dawell, 25 NMich. 247, 261 (1872); Raellroad Co. v. Penniston,

18 wall. 5, 31 (1875), Pollock v. Farmer's Loan and Irust 00.,
158 U. S. 601 (1895) .

23 wor example: State of North Dakota ex rel. Olson v. Langer,
65 N. Dak. 68 (1934); Oplunion of the Justices, 87 N, H. 489 1955)

%4 pttorney General v. Taggart, 66 N. H. 362 (1890).
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The determining consideration in each case is not only
whether the President is de facto unable to exercise his powers
but also whether there is any public business requiring the per-
sonel attention of the President. There 1s rather general agree-
ment that mere inability, however severe or extended, does not
constitute an inability in the constitutionsal sense unless the
urgency of public affairs calls for executive consideration or
action.25

The cause or duration of the inablility is immaterisl. It
is a question of fact., In time of war an illness of a few days
may be more serious than one of several mouths at another time.
Congress probably could not define inability before its occur-

rence in such a way as to meet every contlngency even if it pos-

sessed the powero26 But Congress could proclaim the general

25 gsee for example: Thomas M. Cooley, "Presidential Inabll-
ity," 133 T Am. Rev, 422, 424-425 (November, 1881); Trumbull,
op. Cit., 420; opinion of George M. Robeson, New York Tribune,
September 2, 1881; "Disability of the President," 23 Law Notes
141 (December, 1919); remarks of Congressmen Fess, Hearings on
He Re& 12609100’ _92. E_j;_t_., 39, §_e__e also é}ltorney General v.
Taggart, op. cit.

28 There has never been unanimous sgreement on the power
of Congress to legislate on the subject of ingbility. One posi-
tion 1s that the only power Congress has in providing for presi-
dential succession 1s the power to declare what officer shall
act as President 1In case vacancy or inability occurs in the
Presidency and Vice Presidency simulteneously; and under the
rule of inclusio unius, exelusio alterius, Congress has no other
powers Iin this field. See W. W. Willoughby, The Constitutional
Law of the United States (1929), III, 1467; Benjamin Butler,
TPresidential Inabilify," 133 No. Am. Rev. 428, 431-433 (Novem-
ber, 1881); J. Hempden Daugherty, "pPresidential Succession Pro-
blems," 42 Forum 523, 525 (December, 1909); Henry Davis, "Ina-
bility of the President," S. Doc. 308, 65th Cong., 3rd sess.,
13-15; Urban Lavery, "Presidential Inability," 8 Am. Bar Assoc.
Jour, 13-17 (January, 1922). See also the remarks of Garlend,
13 Cong. Rec. 139; of Evarts and Eden, 17 Cong. Rec. 248-249 and
669; of Reavis, Hearing on H. R. 12609...., op. clit., 32.

The other poslitlon is that the elastic clause gives Congress
power to lwmplement the inability clause. See John Randolph
Tucker, a strict constructionalist, The Constitution of the
United States (1899), II, 713; Cooley, Op. Cit., 425-427;
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principles governing the meaning of "inability." That 1s,
Congress could and; in the opinion of the present author,
should by concurrent resoiution declare "inability" to be a
sltuation that restrains the Presldent from the actual exercise
of his powers. The resolution should provide that in such
cases, his successor shall act as President if the public in-
terest requires such action. Congress probably lacks power to
legislate on the subject of presidentisl inability. A concur-
rént resolution is merely an expression of congressional opin-
ion and has moral welght as such, but has no legal force in a
court of law. Its only effect would be to plece congressionsal
approval on well-established prineciples of law and constitu-
tional interpretation. Such a declaration, however, would serve
the purpose of guiding those who must decide 1f an inebility
exists in a particular case. It would be a step toward ensur-
ing that the Constitution be given a reasonable and vractical
construction and that the term "inability" be not unduly ex-
tended or restricted.

The general principles set forth gbove would mean that
~some absences and lllnesses are inablllities while others are
not. Since the development of rapid transportation and com-

munication, absence would not usually be considered an inability.

Curtis, op. cit., 583, 631; Judge Shellabarger and Governor Long,
New York Herald, September 5, 1881; former Attorney Genersal
Schoonmaker, iblid., September 17, 1831; Congressman Robeson and
former Vice President Colfax, New York Tribune, September £ and
8, 188l. See galso the remarks of Maxey, 1% Cong. Rec. 131; of
Morgan and Maxey, 14 Cong. Rec. 882 and 916; of Msdden and Rogers
before the House Committee in 1920, Hearings, op. cit., 4 and 32.
Representative MeArthur thought the elsstic clause gave Congress
power to define inability just as 1t gave Congress power to de-
fine "interstate commerce" and "intoxieating liquor." Ibid., 385.
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In any case, usage has egteblished that mere sbsence from the
United States is not an inability within the meaning of the
Constitution. The records of the Constitutional Conventlon
show that the framers of the succession clause intended the
Vice President to exercise presidential power during the Pres-
jdent's absence. But they distinguished absence from "inabil-
ity." The succession clause as referred to the Committee of
Style provided for five cases: remoﬁal, death, absence, resig-
nation, and inability.27 The provision for the exercise of
presidentiagl power duriné the President's absence was deleted
by the Committee of Style, which had no authority to alter sub-
stantive provislions; and there 1s no record that the Convention

=8 Since absence 1s not mentioned

was aware of the change.
specifically in the Constitution, the question of whether or
not absence is an "inability" arises.

The qgquestion did not arise until 1918. Washington asvoided
entering Rhode Island before that little republiec Joined the
Union, but there 1s no evidence that his declsion was connected
wlth presidential sluccession.z9 In 1876 the House of Repre-
sentatives adopted a resolutlon asking President Grant what

duties he had performed outside the District of Columbia, but

no mention of "inability" or presidential succession was made

27 Farrand, op. clt., II, 575.

28 Ibid., II, 598-599.

9 Jared Sparks, The Weltings of George Washington (1837),
I, 456, 464.
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at the time; snd the matter came to nothing.°C Although there
31

were precedents for the President's leaving the United States,
some suggested that the constitutional precedents required
President Wilson not to absent himself from Washinéton while
Congress was in session.32 Former Attorney General Wlckersham
went so far as to say that the President's absence during a
session of Congress would be an inability within the meaning of
the Constitution, because he would not be present to give Con-
gress information on the state of the Union or to act within

ten days on 'legislation passed by Congress. Wickersham

30 In answer to the Democratie House, the Republican Presi-
dent sent a message arguing that the President's duties might
call him from seat- of the Government and even from the United
States, and an attempt to limit the President 1in the way tacitly
suggested by the resolution would be unconstitutional. The mes-
sage was accompsnied by a memorandum of the absences from the
national capital of all Presidents to date. The memorandum
showed that Thomas Jefferson was away from Washington most fre-
quently. James D, Richardson, Messages and Papers of the FPres-
idents (1897), VII, 361-366.

81 Benjamin Harrison was probably the first President to
leave the country while in office. On this occasion he went to
Mexico to have dinner with the President of that country.
Theodore Roosevelt and William Howard Taft slso left the United
States while in office,

Vice President Willliam King spent no part of his term with-
in the United States; and Congress even passed a law empowering
the United States Consul in Havana to administer the vice presi-
dentlial oath to him. The report of the debate on the passage of
this act does not show that anyone even suggested King's absence
to be an 1lnability. Cong. Globe, 32nd Cong., 2nd sess., 787,
1020, 1033, 1035.

During the Civil War United States Attorney General Bates
ruled that the temporary absence of the Governor from the state
was not an "inability" under a Kansas constitutional provision
similar to that of the United States Constitution. The case in-
volved the valldity of a commission in the militia issued by the
Lleutenant Governor during the temporary absence of the Governor.

Bates held the Lleutenant Governor's action void. 10 QOp. Atty.
Gen. 276-279 (1862).

32 See for example an article signed by "an eminent jurist"
in the New York Times, November 26, 1918. The author did not
see how the President could sign or veto ascts of Congress within
the ten deys allowed by the Constitution, but admitted that it
was only expediency and moral duty, not law, which commanded the
President to remain 1n Washington.
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believed that during the President!s absence Vice President

Marshall might veto an act on his own motion and allow the

_eourts to pass on the velidity of his action. If Marshall re-

fused to take the initlative, Wickershem said, a writ of manda-
mas would lie to compel him to act as President.35

William Howard Taft, Louls Marshall, Frances Lynde Stetson,
and Samuel Untermeyer, all outstending lawyers, answered Wicker-
sham by saying that the Constitution did not forbid the Presi-
dent's trip to Burope snd his absence would not constitute an
inability. They pointed out that the Constitution contemplated
the President's oéoasional absence from the United States by
making him the Commander-in-Chief and treaty-maker, two roles
which might take him abroad. Henry Taft, another outstanding
attorney, doubted if a court would 1ssue a writ of mandamus to
the Viee President because, Henry Taft thought, the guestion
was political rether than legal.34

The Republicans In Congress considered the trip ill-advised,
but did not think it wes an "inabillty" within the meaning of

the succession clzuse. Neither did they anticipate complications

3% New York TlmesL November 27, 1918. As authority for this
he cited Attorney General v. Taggart (op. cite), in which the
New Hampshire Supreme Gourt ruled that the question of inabllity
in the Governorship could be determined on a petition for manda-
mus brought by the Attorney General.

54 For the remarks of former President Taft, see the New
York Times, November 27, 1918; Washington Post De Gember 5, 1918;
57 Cong. Rec. 119-120. Three yesrs earlier “Taft denied that
there was anything to stop the President from leaving the United
Stetes. Taft thought that if the President's absence were such
that he could not discharge his constitutional duties, an inabil-
ity might arise, but telephone, telegraph, and wireless communi-
cation were so Improved that it would be difficult for the Pres-
ident to go anywhere and not be able to keep his subordiantes im-
formed as to his whereabouts and wishes. William Howerd Taft,
Cur Chief Maglstrate and His Powers (1916), 50, 130-131.

Marshall, Stetson, Untermeyer, and Henry Taft, New York
Times, November 28, 1918.
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which would necessitate Marshsll's acting as President. They

thought all executlve business could be transacted by ceble.

A few Democratic Senators, however, thought a contingency
might arise that would demand the Vice President's assumption
of presidential power. The consensus of congressional opinion
was that there was no immediate reason for Marshall's écting
as President. If a serious emergency should develop, Marshall
could be requested to act by congressional resolution although
he could not be forced to comply. No member of Congreéss took
Wickersham's suggestion for a writ of mendsmus seriously.SS
Although some argued that»Wilson's absence was an inabll-
36

ity, the great weight of opinion supported the position that

he would nevertheless be éble to discharge the duties of his

of]f‘ice.s,7

A few took the position that the President was de-
barred from exercising his powers outside the District of
Columbla, because the Act of 1790 establishing the seat of the
Government provided that gll official powers and offices be

exerclised wlthin the Distriet. Since the President could not

35 New York Times, November 28, 1918.

36'§32 for example, the opinion of former Senator George F.
BEBdmunds, & well known constitutional lawyer, New York Times,
November 30, 1918; of Senator Sherman, 57 Cong. Rec. 24-26;
of Senator Curtis, ibid., 25; letter of Hannis Taylor, ibid.,
27-28; also a note In 145 Law Times 326 (August 24, 1918).
During Gerfield's illness it was frequently said in the form
of dictum that absence was an lnabllity. See for example the
remarks of Senator Lepham, 14 Cong. Rec. 919.

37 In sddition to the opinions already mentioned, see
Cole, op. cit., 180-189; the opinion of George Silzer, New York
Times, December 1, 1918; David Hunter Miller, "Some Legal As-
pects of the Visit of President Wilson to Paris," 36 Harvard
Law Rev. 51 (November, 1922); "May the President Leave the
Country," 87 Central Law Jour. 399 (December 6, 1918); "absence
of the President from the United States," 22 Law Notes 162
(December, 1913). See also "The Absence of the Sovereign from
the Realm," 146 Law Times 113 (December 14, 1918); "absence from
the Country of the Head of State," 31 Law Notes 19 (April, 1927).
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exercise his powers elsewhere, they argued, his absence created
e de facto inability and his powers devolved on the Viece Presi-
dent dﬁring nis absence.°8 |

" No concerted movement to seat Vice President Marshall in
Wilson's place actually developed although a few Republlcans
attempted to embarrass the President. Senator Sherman of Illinois
introduced a resolution declaring thet the President's absence

created a vacancxiand the presidential powers and dutles devolved

on the Vice President until a President shsll be elected.59

Three other and similar measures were introduced, but none of

the three sought to exclude the President from the exercise of
his powers after his return to the United States.4o One bill
declared it unlawful for the President to leave the United States
during his term of office and denied him the right to exercise

his powers outside the District of Columbia.4l When the

[P S e

S8 See the argument of Archlbald R Watson, a well known New
York attorney. The pertinent sectlion of the Aﬂt of 1790 fixed
the District of Columbia as the seat of the Government and pro-
vided that "all offices attached to said seat of Govermment shall,
accordingly, be removed thereto by their respective holders and
shall after the gaid day, cease to be exercised elsewhere.'" Watson
said that, if Vice President Mershall went on his proposed tour
in the West and the Secretary of State went to Europe, Secretary
of the Treassury McAdoo having resigned, Secretary of War Baker
would become the acting President under the Syccession Act of
1886. New York Times, November 28, 1918. See also "The Presi-

dent's Trip," 11 Lawyer and Banker 379-381 (November=-December,
1918).

39 3. Con, Res. 26, 65th Cong. Sherman said that, if his
resolution passed, the Vice President would become the actual
President until another was inaugurated March 4, 1921. 57 Cong.
Rec. 27. See also the New York Times, December 3 and 4, 1918,

40 g, g. Res. 353, 65th Cong., introduced by Rodenberg of
Illinois, text in New York Times, December 3, 19138. H. J. Res,
105, 66th Cong., introduced by Walsh of Mass&chusetts. He Ro
12647, &6th Cong., introduced by McArthur of Oregon. The Walsh
resolution defined inabllity as including absence of more than
twenty-four hours. The McArthur bill had reference to absences
exceeding thirty consecutive days.

4l §, R. 7114, 66th Cong. See also H. R. 8362, 67th Cong.,
declaring an absence from the District of Columbisa ?or more than

_forty-eight hours to be a disability.
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President proposed to tour the western states in support of
the treaty, two resolutions requesting him to stay in Washington
were offered, but neither referred to the legality of his ab-

42 A1l of these

sence or contained a word about successlion.
measures died in committee.

In December of 1918, Representative Mann, the Republican
floor leader, unequivoeally said that he opposed any move to
install Viece President Marshall in the White House during Wil-
son's absence, and promised that the House Republicans would
take no concerted action to embarrass the President or to de-
prive him of his power to approve acts of Congress and exercise

his other ccnstltutional powers.43

The Republicens took no con-
certed action but a few 4id raise the subject on the floor of
Congress. Senator Sherman enumerated the powers which he thought
the President could not exercise while abroad. Sherman argused
thet the Act of 1790, which established the Distriet of Columbia
as the seat of Government, was a further bar. He read a letter
written by Hannls Taylor, a well known constitutional lawyer,

to the effeet that both the President and Secretary of State
would abdicate their offices by leaving the United States.
Senator Curtis agreed with Sherman and Taylor citing an Okla~-

44

homa precedent in support of their position. The Democrats

42 4, J. Res. 185 and H. Res. 275, 66th Cong.; texts of

resolutions at 58 Cong. Rec. 4637 and 4531, respectively.

45 New York Times, December 4, 19183.

44 57 Cong. Rec. 24-28, The case clted was ex parte
Hawkins [136 Pac. 991 (1913)], in which the court ruled that
during the sbsence of the Governor, the vowers and duties of
his office devolve on the Lieutenant Governor. See nlso the
remarks of Strong of Kensas, 58 Cong. Rec. 4331.
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charged this to be a partisan consplracy sgainst Wilson and
answered by enumerating instances of Republican Presidents!
leaving the United States. Shafroth cited a Missourl case in
which the court ruled that the Governor's absence from the
state for a limited time did not devolve gubernatorial power
on the Lieutenant Governor.45

President Wilson did not sllow this heckling to deter him
from either of his proposed trips. Vice President Marshall
sald that he would not assume the powers and duties of the
Presidency unless directed to do so by a court of competent
jurisdiction or by congressional resolution, but even then he
would act with reluctance.46 Neither the courts nor the Con-
gress asked Marshall to act as President. Executive business
was handled satisfactorily without the Vice President's sue-
cession. Attorney General Gregory ruled thet the ten days
during whieh the President is to pass on an act of Congress
meant ten days after engrossed coples were actually placed in

47

the President's hands. All bills were sent to Parlis by State

Department messengers and the President notifled the White

48

House of the action taken. President Wilson asked the Vice

President to perform certsin social functions for him and the

45 57 Cong. Rec, 28-30, 72, The case cited was State ex rel.

Crittenden v, Walker, 78 Mo. 139 (1883). See also 58 Cong. Rec.
4855-485¢. - .

46 yew York Times, November 27 and 28, 1913.

] 47 Ibid., December 24, 1918. For an exposition of this po-
sition see Cole, op. ecit., 187-188; Miller, op. clt., 68-70. As

authority for this ruling Cole cited a Massachusetts advisory
opinion, 99 Mass. 836 (1868).

48 Lindsay Rogers, "The President's Illness," 14 am. Pol.
Sci. Rev. 37-88, n. 7 (February, 1920); Lindsay Rogers, "Power
of the President to Sign Bills," 30 Yale Law Jour. 1, 4, n. 6
(November, 1920). '
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Vice President complied.49 The Cebinet continued to meet
during Wilson's asbsence, the Vice President presided over the
first several meetings, and the President directed the first

50 If sbsence from the United States were

meeting by wireless.
a de facto inabllity before the day of modern communication, it
1s not necessarily an inability in the twentieth century. Wil-
son's trip to Europe proved this.

Franklin Roosevelt and Harry Truman have firmly established
the precedent that mere absence from the United States is no in-
abilify such as to call for the devolution of presidentlial pow-
er.5l In spite of occasional demands for e constitutional a-

mendment providing for the devolution of executive power on the

' 5
President's successor in case of the President's absence, 2 1t

——— At e et e [P

49 por example, Marshall abandoned his western trip and
stayed in Washington to receive a Japanese Prince, a task which
the President asked Marshall to perform in his stead. New York
Times, November 30, 1918, Similarly Marshall represented Wil-
3son at Theodore Roosevelt's funeral. Ibid., January 8, 1919.

S0 At the beginning of the first meeting Marshall explained
that he was presliding at Wilson's request, that he was doing so
informally and unoffilecially snd was not undertaking to exercise
any officlal funetion or duty. Marshsll astonished his audi-
ence by saying that he had been lnterested in various opinions
offered by constitutional lawyers as to whether or not he was
rightfully entitled to the Presidency. Not knowing just where
he stood, he sald, he wrote to one Newt. Plum, a constable in
Indiana, to ask his advice. Plum replied: "The President by
leaving the country loses his office but retains the salary."
Marshall said, "under these conditions I don't want anything
to do with the office." [New York] Sun, December 10, 1918.

51 In 1936 President Roosevelt went to Buenos Aires,
6,000 miles from Washington, the farthest any President hereto-
for had been from the Capital. Before leaving Roosevelt let it
be understood that there was to be no acting President during
. his @8bsence. At the time Vice President Garner returned to
Washington, but the Secretary of State was also out of the
country. Time (December 7, 1936), 1l2. Roosevelt broke another
precedent in 1935 by leaving the country when the Vice Presi-

%ent was out of the country also. New York Times, October 17,
235,

52 gSee for example, "Disability of the President," 23 Law
Notes 141, 142 (December, 1919).

B
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is no longer seriously suggested that "inability" covers ab-
sence., FPranklin Roosevelt 1s said to have once told Harley
Kilgore that he wished the Vice Preslident could be given author-
ity to sct for the President while the latter was out of the
country. This, he said, would give the President an opportunity
for a vacation. As the Constitution stands, he thoughf, a Pres-
ident must keep wup with daily work even though he 1is taking a
vacation on the high seas.55
State precedents on the sbsence of the Chief Executive
from the state are conflicting. No state court has held mere
absence to be an 1nability which devolves executive power on
the Governor's successor. In some cases, in which the state
constitution specifically mentions the Governor's absence to
be a ceause for the devolution of executlive power, the courts
have held that mere absence from the state 13 sufficient to
justify the exercise of such power by the successor.54 Usually,
however, the state courts have held absence to include only
effective absence which would injuriously affect public busi-
ness.55 This would seem to be the proper rule to apply if the

President's absence is to be included within the term W"inabilil-

ty." 1In any case, usage has ruled out the possibility of

55 This previously unpublished wish of Franklin Roosevelt
was discussed by members of Congress 1ln connection with the
presidential succession measures introduced in the Seventy-ninth
Congress. Newsweek (July 23, 1945), 17.

54 State ex rel. Attorney General v. Barrow, 29 La. Ann.
243 (1877); Montgomery v. Cleveland, 134 Miss. 132 (1923); Walls
v. Hall, 202 Ark. 999 (1941); see also obiter dictum in People
ex rel. Tennant v. Parker, 3 Neb. 409 (1372).

o5 State ex rel. Crittenden v. Walker, 78 Mo, 139 (1883);
Louisiana ex rel. Warmoth v. Graham, 28 La. Ann. 568 (1874);
State ex rel. Olson v. Lahilff, 146 Wisc. 490 (1911); Watkins
v. Mooney, 114 Ky. 646 (1903); Markham v. Cornell, 136 Kan. 884

(1983Y. T
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consldering mere absence an 1insbility to dlscharge the vowers
and duties of the Presidency.

In congidering what constitutes an inablllty, the last
question is whether or not impeachment is an inability dausing
the devcolution of presidentiel power on the Vice President or

56 pne intent of the framers of the Consti-

designated officer.,
tution seems to have been that an impeached President continue
to exercise his powers until removed. The papers of the Com-
mittee of Detelil include s note in James Wilson's handwriting
to the effect that in case of the Preslident's impeachment his
successor 1s to evercise presidential power until the President

57 None of the various drafts of the succession

is acquiltted.
clause, however, mentioned impeachment ss a cause for the devo-
lution of executive power on the Presldent's successor, and the
Convention specifically rejected & motion providing that per-
sons impesched be suspended until tried and acquitted.®® Although
Madison spoke in the Philadelphis Conventilon against suspension
of the President, in the Virginia Conventlon he sald that an
impeached President could be suspended until acquitted and the

legislature could make an interim appointment.59 State courts

56 g, mH. Sawyer, "The Presidential Succession," 16 am. Mer -
cury 129, 131 (February, 1929). Sawyer suggests that the power
to remove may carry with it the lesser power to suspend during
the trial to remove.

57 perrsnd, op. oit., II, 172.

58 1pid., II, 612-613. The vote was eight to three. The
obgection was that it would make the President too dependent on
the legislature. Madison pointed out that such intermediste
suspension would empower the House of Representatives to make

way for an acting President who might be more favorable to 1its
views,

59 Jonathan Elliot, The Debates in the Several States (1881),
ITI, 498.
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have ruled that the impeachment of the Governor has the effect

of devolving gubernatorial power on his successor; but in every
case the state constitution specificelly mentioned impeachment
as a cause for such devolution.60 The succession clause of the
Federal Constitution does not mention impeachment. The question
then 1s whether impeachment 1s an "inability."

During the impeachment of Andrew Johnson, it seems not to
have been thought that 1mpea§hment was an lnability. Johnson
continued to aect as President while under impeachment and Con-
gress made no attempt to suspend him during the trial. Suspen-
sion would have placed Congress in a delicate position since
such action would have favored Ben Wade, the President pro tem=
pore of the Senate, who was a member of the radlcal consplracy
to remove the President. The legality of Johnson's exercise of
presidential power during this perlod seems never to have been
seriously questioned.61 Thus the single precedent follows the
clear intent of the Constitution that lmpeachment is not an
inability ceusing devolution of presidentlial power on the suc-
cessor,

C. WHO IS TO DETERMINE THE EXISTENCE
AND REMOVAL OF AN [INABILITY?

Having decided on the principles governing the meaning of
"inability," the next problem 1s to decide who is to determine
the existence and removal of an inability. The records of the

Pederal Convention do not revegl the intent of the framers of

60 opinion of the Judges, 3 Neb. 463 (1872); New York ex rel.

Robin v. Hayes, 163 App. Div. 725 (1914); State ex rel. Trapp V.
Chambers, 96 Okla. 78 (1923).

51 por example, Senator Laphem of New York thought that the
Constitution was defective becsuse it feglled to make provision
for the devolution of presidential power on the Vice President
while the President was under impesachment, but he did not sug-
gest that the Constitution contasined such a provision in the
inability clause, 14 Cong. Rec. 916.
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the Constitution on this subject. John Dickinson rasised the
question, but none of his colleagues offered an answer.%%
Before 1881, no attention was given to the matter. Since that
date there have been five theorles on the means of establishing
disasbility and its removal: (1) The power 1s vested in the Vice
President or officer upon whom the presidentigl functions de-
volve. The proponents of this theory are divided among them-
selves:; Some say the power is vested in the Vice President or
deslgnated officer alone. Others say the Vice President is to
take the initial action which is subject to ratification by the
Congress. Before the ratification, they say, he.is the de facto
President, but after the ratificatlion he 1is the de jure Presl-
dent. (2) The courts should decide when the President is dis-
abled. (3) The power of determination is vested in the Congress.
(4) The Congress should provide the rules of evidence necessary
to establish inability and create a tribunal to decide sgpecifiec
cases. (5) The President, acting President, or the Cabinet
should make the decision.

In 1881 the great weight of opinion favored the theory thet
the successor is to determine when the President is disabled.
While Garfield was lncapacitated, most students of the Consti-
tution said that the Vice President was obligsted to exercilse
the powers end perform the duties of the President. Thils was
his duty, they said, just as it was his duty to preside in the

Senate, and no enabling action by the courts, the Congress, the

s vty A Ak
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62 Farrand, op. cit.,, II, 427,
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Cebinet or the Preslident was necessary.65 Both Judge Trumbull

and former Senator Butler held that the determinstion was to be

made by the Vice President. Trumbull thought that there was no

need for providing a formal means of determining inability. In

Trumbull's opinion the disability must be so notorlous that no
one can reasonably doubt its existence. In such a case the Vice
Presldent is authorized to assume executlve power if lmportant
public business requires executive action. When these condil-
tions exist, the Cabinet should notify the Vice President just
as in case of the President's death, but there 1is no constitution-
al requirement for this notification. It 1s only custom 1in case
of the President's deasth and desirsble 1In case of his inability.
It is extra-legel and adds nothing to the Viece President's
right to exercise presidential power.64

Trumbull is probably correct in saying that the decision
belongs to the Vice President in the first instance. Sinee
the duty of acting under certaln conditions of fact 1s lmposed
upon him, his officiel discretion extends to the determination
of whether the conditions in fact exist. It is a well estab-

lished rule of law that in case of contingent grants of power,

the one to whom the power is granted 1s to decide when the

63 mor exemple: Butler, op. ecilt., 431-433; Henry Davis, op.
cit., 13-15; Governor Hendricks of Indisna, New York Hersld,
August 21, 18813 Governor Long of New York snd Judge Shellabar-
ger, 1bid., September 5, 1881; Attorney Blalr of Falkland, Mary-
land, 1ibid., September 6, 1881; former Attorney Genersl Schoon-
maker, ibid., September 17, 1881; Representative George M.
Robeson, Boston Evening Transgceript, September 2, 1881; former
Senator Eaton of Connecticut, New York Times, September 2, 1881;
Senator Garland, 13 Cong. Rec, 159; Senator Lapham, 14 Cong. Rec.

ié?. See 8180 John Brooks Leavitt, New York Times, December 6,
21.

64

Trumbull, .QR. cito’ 420-4210
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emergency has arisen. Thus the Vice President or the "officer"
designéted by law to act as President is constituted the judge
of the Executive's inability in the first instance and is bound
to act according to his interpretation of the facts. The Consti-
tution provides that the power to act as President belongs to the
Vice President or designated officer when the President 1s dis-
abled. Someone must decide whether the President is diéabled;
and, since the Constitution mentions only the successor, he is
the judge of the facts.®®
Some have obJected that allowing the successor to make the
decision would be dangerous.66 But history has shown thet the
Vice President is reluctant rather than eager to assume presi-
dential power. If past experlence can be taken as & reliable
indication of the attlitude of future successors, there 1s no
danger of his usurping the President's power for 1llght and
transient reasons.67 To say that the successor may abuse the
power to determine the President's inability is not to deny the
power, because there is no power which is not susceptible of
abuse. The courts say that in an elective government, in which
popular opinion is a forece, the danger of abuse of power is re-

mote, The President!s successor must be presumed to have an

honest devotion to the publie interest. Populer election and

85 Mortin v. Mott, 12 Wheat. 19, 31-32 (1827); The Aurora v.
United 3tates, 7 Cr. 382 (1813) Pield Ve Clark, 143 U. S, 649,
682-604 (1891); Hampton snd Co, V. United States, 276 U. S. 394
405-410 (1928). See also "Disgbllity of the President," 23 Law
Notes 141, 141-14"‘(December, 1919); George M. Robeson M_
York Tribune Sep tember 2, 188l.

66 For example: Senator Hoar of Massachusetts, Boston Even-
ing Transcript, September 5, 188l; Governor Jackson of West
Virginla, New York Herald, Seotember 9, 1881; and Senator Jones
of Florida, 13 Gong. Rec. 190.

87 see pp. 82-109, supra.
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the watchfulness of Congress are further guards against usurpa-
tion.68 The danger of the Viece Presldent's abuse of power should
not be exaggerated. It may be assumed that Congress would not
grant funds to a usurper, approve his appointments, or cooperate
with him. |

The Constitution seems to vest 1n the successor the power
of deciding when the Pr&sident 1s disasbled, yet a situation
might arise in which the judgment of the successor would be
conditlioned by his sense of propriety to the detriment of the
public interest. Some have suggested that the Viee Presldent
might be relieved of the embarrassment of teklng the initiative
by some kind of judicial action. This suggestlon ralses the
problems of whether the gquestion of the President!'s inability
is justiciable and how the question may be raised 1In court.

During the illness of President Garfield, Theodore Dwight
sgid that the President's 1lnability was a judiclal question and
thus was to be determined in the courts.69 At the time of Pres-
ident Wilson's trip to Burope, Former Attorney General Wicker-
sham suggested that Wilson's inasbility might be determined on
a petition for mandemus dlirecting the Viece Presldent to act as
President.VO Only four commentators, Burgess, Tucker, Waetson,
and Willoughby, consider the problem of who is to determine the
President's disabllity; and three of them say the Federal courts
can perform this functlon. John Randolph Tucker thinks the

Federal courts can be given jurisdiction to make this determina-

i

68 Martin v. Mott, 12 Wheat. 19, 31-32 (1827).
89 pwight, op. cit., 440. |

70 see p. 148, supra.
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tion becsuse it is a question arising under the Constitution.71

David K. Watson quotes approvingly the state case, Attorney Gen-

eral v, Taggart. In that case the highest court of New Hampshire

ruled that the existence of an inability mey be determined on a
petition for mandamus brouvght by the Attorney General against
the Governor's successor to compel the latter to act as Gover-
nor.'€ John W. Burgess says that the Supreme Court could decide
this but the determination would more properly be made by the
Congress.75 The decisions of several state courts actually to
take jurisdiction in such cases lends support to the thesls
thet the guestion 1s justiciable.74

fhe theory of justicilability has found some support in Con-
gress. Seversl.bills have been Iintroduced giving the Supreme

Court jurisdlction to determine the Preslident's disability.75

71 pucker, op. cit., II, 713.
72 Watson, op. cit., I, 893-895; 66 N. H. 364 (1890).

73 John W. Burgess, Politicsl Sclience and Compsrative Con-
stitutional Law (1891), II, 240.

A 74 14 addition to Attorney General v. Taggert, see also
Sstate of North Dakota ex rel. Olson v. Langer, 65 N. Dak. €8
(1934).

75 He R. 3429, 47th Cong., providing that any citizen of
the United States could petition the Supreme Court and ask for
a rule on the President to show cause why the presidential pow-
ers should not devolve upon his successor. The bill also pro-
vided that the Supreme Court was to declare the removal of the
disability.

S. 2352, 47th Cong.; 8. 579, 48th Cong.; S. 630, 49th Cong,;
all of which provided that two members of the Cgbinet could pe-
tition the Chief Justice of the United Steates whereupon the
Supreme Court was to hold a hearing to determine whether or not
the alleged ingbllity exlsted., The ssme procedure was to be fol-
lowed for determining the removel of the inability.

H. Re 12609, 66th Cong.; H. R. 2274, 67th Cong.; H. R. 547,
68th Cong.; which provided that the Supreme Court was to be set
in motion by a resolution of elther house of Congress. Once the
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It is certain that the Supreme Court could not be given orig-
inal jurisdiction to make this determination, as the Court has
already declided that its original jurisdiction cannot be en-

larged.76

When this objection was ralsed during the congres-
sional hearings in 1921, Representative Rogers of Massachusetts,
the author of the plan, had no answer. At the time, Representa-
tive Volstead suggested that the lower courts be given jurlisdie-
tion. 1In answer to Volstead, Representative Fess saild that a
constitutional amendment was gbsolutely necessary if the courts
were to be gilven thls jurisdiction becsuse the guestion was

political and not justiciable.77 A number of competent lawyers

heve sgreed with Fess on this point.78
It seems almost certain that no court hes power to issue

a writ of mandamus to the Vice President or designeted officer

disability was declered, the Supreme Court was to determine on
its own motion or upon the request of either house, whether the
President's inabllity hsd been removed. Of ccurse, no federal
court can on its own motion enquire into the action of another
branch of government. Quackenbush v, United States, 177 U. S.
20, 25 (1900).
All of the gbove mentioned bills were killed in the stend-
ing committee to which they were referred in the house of origin.

76 Marbury v. Madison, 1 Cr. 137 (1803). See also the ovpin-
ion of Judge Otto, New York Hersld, August 21, 18813 and Lindsay
Rogers, "presidential Inability, " % Revlew 481 483 (May 8, 1920).

Hearlngs on H. R. 12609..., op. cit., 29-35, 48, Fess
introduced resclutions to amend the successlon c¢lguse by adding:
"Suech disability to be destermined by the Supreme Court when su-
thorized by concurrent resolution of Congress. The Vice President

- 1s authorized to call Congress into special session for this pur-

pose upon the recommendation of the Cgbinet." H, J. Res. 297,
66th Cong. and H, J. Res. 9, 67th Cong. Both resolutions were
killed in the House Committee on the Judiciary.

78 For exemple: Cooley, op. cit., 426; Butler, op. cit.,

431-43%; George M. Robeson, New Ybrk Tribune September 2, 1881
Judge bhellabarger, New YOrk Herald, September 5, 1881. See also
dictun in a Loulsiana case in which the state court seld that

the federal courts have no power to enquire into the title of

any person to the office of President. State v. Long, 174 La.
169 (1932).
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directing him ﬁo act as President during the latter's inablllty.
The judiciary cannot interfere wlth executlive actlon when the
executive officer 1s authorized to exerclse hls Jjudgment and
discretion. Only in cases in which the executlive officer 1s to
perform a ministerisl act can the courts direct the performance
of an executive act by proeceeding in mandamus. The province of
the courts is to decide on the rights of individuals, not to in-
guire how the executlve officers perform the duties in which
they have discretion. Questions which the Constitution sub-
mits to the executive brench cannot be declded by the courts.79
Since the successor!s exercise of presldential power is not
ourely ministerial, the questlon of the President's inabllity
cannot be determined in an action for mandsmus. |

To say that the courts e¢snnot be given equlty Jjurlsdictlion
to pass on the question of the Presldent's ingbllity 1s not to
say that the courts can never pass on the quéstion. If properly
raised in a case in which individual rights depend on the deter-
mination of this question, the courts may be sble to pass on
Whether the declsion of the successor was proper.so _ For exam-
prle, one who was convicted under & law signed by the acting
President might properly question the velidity of the law on
the ground that the President was not disebled and thus the

Vice President could not sign the law, Similarly an individual

79 Gaines v, Thompson, 7 Wall, 347 (1869); Dudley v. James,
83 Fed. 345 (1897); Mississippil v. Johnson, 4 Wall. 475 (1867);

Carrick v. LaMer,. 116 U, S, 423 (1886); See mlso Cole, op. cit.,
194.

80 In cases in which indlvidual rights depend on executive
action, the individusl has the right to resort to the law for
a remedy. Marbury v. Madison, 1 Cr. 137, 170 (1803); United
States ex rel. Boynton v. Blaine, 139 U, S. 306, 326 (1891);
In re: Cooper, 143 U. 8. 472, 503 (18292). But the question must
arise 1n a case Involving the rights of sctual litigents. Clough
v. Curtis, 134 U. 8. 361, 372 (1890).
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might question an asction of the Presldent, alleging his in-
abllity at the time the action was teken. Perhaps this method
could be used to pass on the legallty of executive acts and in-

81

directly on the inability of the President. But 1t would do

nothing to relieve the Vice Preslident of the embarrassment of

determining the President's inability in the first instance.v
Another suggestion has called for congressional determina-
tion of the President's 1nability.82 John W. Burgess thinks
the matter can best be handled by a concurrent resolution de-
claring when the lnabllity exists and when it ceases.5% In
1881, Governor Jackson of West Virginile saeid that inability is
a political question and Congress is the only tribunal in the
country which cen settle politicsal qu.estions.84 Tucker suggests
that the power to remove for inabllity by impeachment mey fur-
nish a method for declding whether 2 disabllity exists or not .o
Cooley argues that Congress is to determine inabillty, becsause
the Constitution provides for this under the elastic clause,

reason dictates 1t, the declislon of Congress alone cen be final,

8l on the other hand, the courts might decide that the ques=
tion was politicel and submitted to the successor's decision
alone, If the courts decide this, they willl hold that they are

bound to follow the successor's decision. ILuther v. Borden,
7 How. 1 (1849).

82 see for example Dwight, op. cit., 440-441; W. Jeffreys,
New York Tribune, September 1, 1881; Charles Jones 14 Cong. Rec.
1007. The provisionsl constitution of the Confederate States
actually did conteln such a provision. Under Article II, sec. 1,
cl. 4, the President's inability was to be det ermined by a two-
thirds vote of the Congress; but thls provision was omitted 1n
the permanent constltution. Jefferson Davis, The Rise and Fall
of the Confederate Government (188l1), I, 644 and 664.

83 Burgess, op. cit., II, 240.

84 New York Herald, September 9, 1881. Jackson thought the
public interest was suffering as a result of Garfield's 1llness
and urged that Congress be convened at once.

856

Tucker, op. ecilt., II, 712.
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and Congress 1s in the best position to know when there are
public affairs needing executive attention. 1In Coolqy;s opin-
ion possession of the‘power by Congress 1s not dadgerous be-
cause Congress will not dare to displace a President contrary
to public opinion. Cooley says it can be done by general law,
but each case 1s peculiar and cen best be hsndled by special
law. BEven if the President 1s unable to sign the act; Cooley
holds that it wlll have the force of law. He thinks Congress
has "inherent power'" to provide for the exercise of execufive
power at all times. He points out that in 1688, Perliament
passed successlon legislation which was not signed by the King.
In 1788 and 1808 Parliament took action to determine the King's
1nability.86

Attorney Lavery pcints out that Cooley's English precedents
are not in harmony with separation of powers, and conseqguently
they are not necessarily good American lew. He agrees with
Judge Trumbull that Congress has no such power. It would, he
declares, be undesirsble to place the Fresident's tenure at the
87 The theory more freguently advenced in

favor of congressional power is that Congress cen provide by

“general law a method for determinling the President's inability

rather than meke the decision 1tself.
& number of students of the Constitutlon have argued that
Congress has power under the elastic clause to provide a method

for declaring the President's 1inability. They say that Congress

86 Cooley, op. clt., 425-427.

87 Lavery, op. cit., 13-17 [Lavery was the leglslative
draftsman for the Illinoils Constitutional Convention, 1920-1921];
Trumbull, op. cit., 420-422.
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has this power just as Cbngress has power to provide a method
for the President's resignation. They do not think that the
grant of power to Congress to designate a successor 1in case of
double vacancy or inaebllity necessarily excludes congressional
power to leglslate on the sub ject of preslidentlal 1nability,
The proponents of this theory malntain thst the power to pro-
vide for determination of insbllity is & power necessary sand
proper to carry into execution the powers vested In the Presi-
dent., Since providing for the determination of presidentilal
inebility is necessary to ensure that the executive power does
not fall into abeyance, they say the power falls clearly within
the elastic clause.88 A few have even gone so far as to say
that, 1f the President were unable to summon Congress 1into
special session and slgn the aect once passed, Congress could
assemble on its own motion and the act would have the force of
law wilithout the President's signature.Bg

Whether the Congress has power either tc determine actual
inability or to provide a means for deciding such cases is gues-
tionable. Opinion on the matter is dlvided, but the weight of
opinion seems to be that Congress hag no such power. The
speeches 1n Congress have nearly all denlied its power to pro-

vide for cases of inability on the ground that the delegation

88 por example: Former Attorney General Schoonmaker, a
gtrict constructionalist, New York Hersld, September 17, 1881;
former Judge Shellabarger, 1ibid., September 5, 1881; former Vice
President Colfax, New York Tribune, September 8, 1881; George M.
Robeson, lbid., September 2, 1881; George Ticknor Curtis, OD .
cit., 583 and 631l; Sensator 1 Waxey, 13 Cong. Rec. 131, and 14

Cong. Rec., 915- 916- Senator Barkley, 93 Cong. Rec. {(unbound)
941.

89 Curtls said there could be no special sesgsion unless
called by the Presldent and the President must pass on this act
the same as on sll others. Op. c¢lt., 631l. Of course the act
could become law wlthout the President's signature in ten days
exclusive of Sundays after it 1s presented to him.
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of power to Congress to nesme a successor beyond the Vice Pres-
ident excludes all other congressional power to deal with pres-
idential succession.go Since this 1s the case and since there
is no authoritative answer.to the question, another and less
questionable means of determining inablility should be sought.,
One suggested means is for the Cabinet to declare the
President's inability by notifying the Vlice President just as
it notifies him when the President dles. Former Presldent Grant
suggested that Garfield's physlcians certify the Presldent's in-
abllity to the Cabinet, which could then consider the certlfi-
cate end forward it to Vice President Arthur accompanied by =
request that he act as President during Garfield's 111ness.91
To this suggestion Governor Jackson of West Virginia answered
that the Cabinet could not and should not declide the matter
since it 1s the creature of the President end 1s only advisory.92
During Wilson's 1llness two bills were introduced to vest this
power in the Cablinet. The princlipal legal question was whether
Congress had power to suthorize the Cabinet to determine the
President's inabllity. Whether the Cgblnet had power without

the sct of Congress was of secondary interest .9

9 1t 1s & well established rule of construction that enumer-
ation 1n the Constitution of certain powers denies all others un-
less incident to an express power and necessary to its execution.
United States v. Harrls, 106 U, S. 629, 635-636 (1883); Joseph
Story, Commenteries on the Constitution of the United States
(1833), III, 8§ 1243. See n. 25, supra.

91 Boston Evening Transcript, September 7, 1881.

°2 New York Herald, September 9, 18%1. See alsc Butler, op.
cit., 431; George M. Robeson, New York Tribune, September 2, 188l.

9% H. R. 12629, introduced by Madden end H, R. 12647, in-
troduced by McArthur, 66th Cong. The Madden bIll prcwiaea that
whenever the Presldent became unable to perfarm his duties for
slx consecutlve weeks, the question of his 1inability was to be
made the subject of official inquiry by the Cabinet. The bill




168,

Hearings on these bllls disclosed the belief that the
Cabinet was the safest body in which to va2st the power. Deter-
mination by the Cebinet would cause the least friction because
the decision would be mede by the President's own appointees.
Cabinet members are the Preslident's friends and are not eager
to displace him, and the Cabinet.is in the best position to
know whether the President 1s really disabled or not.94 In
spite of this, Reavis of Nebraska objected to having so great.
e power vested in a small group of appointed officials.95
Husted of New York thought the bills gave too much discretion
to the Cabinet. He favored having Congress define inabllity
and vest in someone the power simply to find the facts under
rules of 1aw.96

The Cabinet notifies the Vice Presldent when the President
dies. It should notify him in the analagous sltuation of the
President's disgbility. But it is only custom that requires the
Cabinet to notify the Viece President in case of the President's
death. The Cabinet 1is under no legal obligation to do soj; and
the notification adds nothing to the Vice President's powers.

Under the Constitution the presidential powers devolve on the

Vice Presldent without the notification. It has been suggested

empowered the Secretary of State to convene the Cabinet for this
purpose, and provided that determination was to be made by ma jor-
i1ty vote, as was the determination of the removal of the inabll-
ity. The McArthur bill contained similar provisions. Madden
thought his bill superior to McArthur's becasuse it made the
Secretary of State legally responsible for calling the Cabinet
together in case of the President's inability. He objected to
Wilson's ruling thet the President's inability prevented the
Cabinet from functioning. Hearings, op. cit., 7. See chap. IITI,
SuEI‘a .

°4 Hearings on H. R. 12609...., op. eit., 5, 10-11, 35.

9 Ibid., s.
% 1bid., 8.
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that a statute might serve as the legal basis for the Cabinet's
determination of vacaney and inebllity in the Presidency, but
it is doubtful if Congress has this power.

If usage had not establlshed & succeeding Vice President as
the Presidenf, nine times out of ten the President would merely
invite his successor to act for him during his disability, ir
the President were unsble to declare his inabllity or refused
to do so, the duty would fall on his suecessor.97 Yet a sit-
uation might arise in which the successor would be deterred by
his sense of propriety from deciding that the Presldent was
disabled. Congress should, therefore, empower some of ficer to
inquire into the President's inabllity and report to the suve-
cessor.98 This would not be contrary to the spirit or practice
of the Constitution. The successor would be relieved of sny
personal embarrassment caused by taking the 1nitiative, but he
would still be responsible for making the decislion. Such legls-
lation would be a gulde to the President's successor. It would
dispel the'confusion now exlsting in the public mind.g9 Once
the successor assumes presidential power, perhaps the validity
of his acts which affect private rights cen be tested in the

courts, The same would be true 1n case of the removal of the

97 on this polnt see: Butler, op. elt., 431-433; Willoughby,
op. eit., III, 1470; former Vice President Colfax, New York
Tribune, September 8 1881 ; Representative Robeson, ibid.,
September 2, 1881; Governor Bigelow of Connecticut New York
Herald, September 6 18813 Senator Garlend, 13 Cong. “Rec. 139.

98 John Brooks Lesvitt thought this inquiry might properly

be made by the Speaker of the House. New York Times, December 6,
1921.

99 See the opinions of Judge Shellabarger and Governor Long,
New York Herald, September 5, 1881; former Attorney General
Schoonmaker, 1bid., September 17, 1881 and Represent stive
Madden, Hearings on H. R, 12609...., gp. cit., 7.
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President's inability. If properly raised, the cogrts might
pass on the velidity of the acts of either or both claiments
to the presidential power.loo
This solution 1s in accord with the practice of the sev-

eral states. No state constitution or law provides a formsl

method for determining the Governor's inabllity. The Governor
usually asks his successor to act; but, 1f he does not, the

power of decision rests with the one on whom the gubernatorial
power devolves. A formal proclamation 1s not necessary before

101 In most states the courts

the Governor's successor can acte.
wlll pass on the validlity of the successor's decision iIf the
question is properly ralsed 1n a case 1nvolving private rights,
Bven if Congress has power to provide a method independent
of the successor, it probably would not be desirable for Con-
gress to provide such a method for determining inabllity. The
power of acting as President 1s to be exercised in emergencies
and in ecircumstances which require prompt action. Time-consum-
ing litigation to decide whether the successor can act as Presl-
dent or not might mean that the public interest would suffer
beyond repair. A prompt and unhesitatlng decision is asbsolutely
necesgssary to attain the object of the Constitution.102 One
thing is .certain. Congress should not provide a method which
would resemble an eleborate "trial." Such a method would likely

cause unnecessary excltement and division in the country. It

seems much wiser to trust to the judgment of the successor and

B e o ———

100 wi110ughby, op. eit., III, 1470.

101 wails v. Hall, 202 Ark. 999 (1941).

102 yartin v. Mott, 12 Whest. 19, 31-32 (1827).




171,

to the political instincts of the people when the case ariseé.l05

D. SUMMARY AND GONCLUSION

The usage which recognizes a succeeding Vice President as
the President has practically nullified the provision for the
exercise of executive power when the President is disabled.
Theories which restriet the meaning of inablility are based on
the assumption that the Vice Presldent would become President
and thereby oust the disabled President.. Theories favoring a
formal method for determining disablility are based on the same
assumption. If it were recognized that the acting President
did not dispossess the dissbled and prior-entitled individual,
the matter would usually be settled by the disebled person's
inviting his successor to act for him. The Constitutlion vests
the power of decision in the successor In case the disabled per-
son cannot or will not recognize his inability. Since the Con-~-
stitution does vest the power of decision with the successor, 1t
is doubtful if Congress coculd divest bhim of this power or limit
his exercise of it. Congress could nevertheless rellieve him of
the embarrassing duty of taking the initiative. Congress could

do this by a concurrent resolution reguesting the successor to

act as President. It could also do this by ampowering the Cabil-
net or some officer to inquire into the facts and advise the
successor of the findings. The responsibility for reaching the
decision, however, would rest with the successor as provided in
the Constitution. It seems that the power to decide the Presi;

dent's dlsability rests safely with the successor, although one

103 mmig 15 Lavery's thesis, op. cit., 13-17.



172.

who is to succeed to the presidential powers may be gulded by
prejudice.104

It 1s submitted that the problem of presidential inability
could be soived within the framework of the Constitution by a
concurrent resolution declaring the following general princi-
ples: (1) One who acts as President because of the inability
of the Presldent or Vice President does so only until the in-
ability of the prior-entitled individual 1is removed. (2) Inabil-
ity shall be construed to include any de faecto ingbility what-
ever its cause or duration. (3) The powers and duties of the
President shall devolve upon the successor only when thé urgen-
ey of public business requires executive action and the Presi-
dent is unable to act. (4) The one on whom the presidential
power devolves is the judge of the facts.

This congressionel declaration would add nothing to the
succession clause, but 1t would remove the doubt and confusion
which now surround that clause. It would give to the inabillty
clause the practical interpretation which the framers of the
Constitution appear to have intended. For this reason, a con-
current resolution would be sufficient. In light of our con-

stitutional development, however, declaration of these four

104 Objection has been raised to every plan for determining
the President's inability. Elmer Davis rejects the ideg that
the Vice President, the Cablinet, the Congress, or the courts
can have anything to do with it, but he offers no suggestion as
to who can make the determinstion. Op. cit., 26-27. A few
have argued that no one has power to determine the FPresident's
inebility. See for example, Dittenhoefer, New York Herald,
September 13, 1881, and Fess, Hearings on H. R. 12609..., OD.
eit., 50. Although Cooley, Butler, %Wight, and Trumbull did
not agree in theilr articles for the North American Review on
how the President's inability was to be determlned, none of

them thought a constitutional amendment was necessary to pro-
vide a means.
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principles by constitutional amendment may be desirable.

Once this has been done, Congress should provide for some

means of official notification to be sent to the successor to
relieve him of the delicate task of taking the initiative. The
decision need not, however, #&ait or be bound by such notifica-
tion, Declaration of these four principles and provision for
notification would solve the inability problem more satisfac-

torily than any of the other solutions suggested to date.



CHAPTER V
THE POWER OF CONGRESS TO PROVIDE FOR
SUCCESSION BEYOND THE VICE PRESIDENT

Since vacancy or inability might occur in the office of
President and Vice President simultaneously, the Federal Con-
vention incorporated a clause ih the Constitution empowering
the Congress to declare by law what officer should act as Pres-
ident in such contingency.l The Congress has passed thre.e laws
under this power, in 1792, 1886, end 1947. When the First Con-
greas considered the problem of designating a successdr, Aedanus
Burke of South Carolina consulted a gentleman skilled in the
laws of chance and was told that the President and Vice Presi-
dent were not likely to die during the seme term more thsn once
in eight hundred and forty yeasu:'s.2 A case of vacancy or inabll-
ity in the presidential office has never occurred when there
wes no Vice President able to serve, but during thirty-seven
years and two months of the hundred and sixty years from 1789
to 1949, nearly one-fourth of the period, the office of either
Preslident or Vice President has been vacant and a statute has

named the next person in line to act as President .®

1 Article II, sec. 1, el. 5: "...and the Congress may by
Law provide for the Case of Removal, Death, Resignation or In-
abllity, both of the President and Vice President declaring
what Officer shall then act as President, and such Officer
shall act accordingly, until the Disability be removed, or a
President shall be elected." See pp. 9-18, supra.

? 2 Annals of Cong. 1865.

3 In addition to the seven Presidents who have died in
office leaving unexpired portions of their terms totaling twen-
ty-two years and nline months, seven Vice Presidents have dled in
office, and one, John C. Calhoun, resigned making a totel of
fourteen yeears and five months vecaney in the Vice Presidency.
These figures are even more significant if analyzed according

174,
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A. PRESIDENTIAL SUCCESSION LEGISLATION, 1790-1947

When the First Congress undertook to name an officer to
act as President in case of vacancy or inabllity in the office
of both President and Vice President, Representaetive Smith of
South Carolina pointed out that the acting President was to be
an "officer of the United States." The House of Representatives
discussed whether the President pro tempore of the Senate was
such officer, but there is no record that any conclusion was
reached on this point.4 The poorly reported debates do not
show that any other conatitutional question was dl scussed.
When Benson moved to deaignate the Chief Justice, mesning John
Jay, Madison, having Thomas Jefferson in mind, immediately sug-
gested the Secretary of State. Vice President Adams, the pre-
siding officer in the Senate, reported that such a partisan
spirit apreared between the supporters of the two riveals that
the matter was dropped.>
The following year the subject was ralsed in the Second

Congress, and after brief discussion the Law of 1792 was enacted.

to period. During the five years from Merch 4, 1812, to March 4,
1817, the Vice Presidency was vacant nearly four years and two
months. In the sixteen years from March 3, 1841, to March 4,
1857, the Presidency or Vice Presidency was vacant approximsestely
ten years amd six months. During the forty years from 1865 to
1906, vacancies in one or the other office totsasled nearly six-
teen years and el ght months. See Appendix A of the present
shldy, also H. Rept. 2493, 49th Cong., lst sess., 3.

42 Annals of Cong, 1813, 1853-~1866.

5 1bid., 1855-1856; John Adems, The Works of..., ed. Charles
Frencis Adams (1861), VI 545-546., On this point in a letter to
Thomas Dwight dated January 24, 1791, Fisher Ame s wrote in part:
"Oon the lete debate on the blll to provide wvhat officer shall
act as President, when the two first offices shall be vacant,
the ambition of Mr. Jefferson's friends was disclosed. They con-
tended for him with 2z2eal., That will have its share in the busi-
ness of the session. All this is inter nos." Fisher Ames, The
Works of..., ed. Seth Ames (1854), I, 93.
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Section nine of this law provided that, in case of the removal,
death, resignation, or inabllity of both the President and Vice
president, the President pro tempare of the Senste, or, if the
presiding of ficer of the Senate were not aveilable, the Speaker
of the House, was to act as President until the disabllity was
removed or a President was elected. Sectlion ten provided that
when the offices of President and Vice Presldent became vacant
simultaneously, the Secretery of State was to notify the Gover-
nors of the states and the machinery for electing a President
was to be brought into operation. Such a speclal election
would be held only if the notification were made at leaét two
months before the first Wednesday in December of the fir st three
years of a presidential ternhe

During the debates on this bill the only constitutional
gquestion raised was the question of who was an "officer" and
thus eligible for deaignation.v Although there was serlous
doubt as to whether the presiding officer 1n either house was
an "officer" in the constitutionsl sense, the President pro
tempore of the Senate and the Spesker of the House were desig-
nated. This result 1s attributable to Hamilton's opposition
to Jefferson, who was then the Secretary of State. This con-
clusion 1s supported by the testimony of Alexander Hemilton
himself. In & letter to Colonel Carrington, he wrote:

'Tis evident, beyond a question...that Mr. Jef-
ferson aims with ardent desire at the Presidentisl
chalir.... You know how mueh it was a point to estab-

lish the Secretary of State, as the of ficer who was
to administer the gover nment in defect of the

6 I Stat. 240; Revised Stat. (1878), 8146. See Appendix B.
7 See pp. 202-212, infra.
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President and Vice-President. Here, I acknowledge,
though' I took far less part than was supposed, I

ran counter to Mr. Jefferson's wishes; but if I had
had no other reason for it, I had already experienced
opposition frgm him, which rendered it a measure o
seli~-defense.

Arch-Federalist Fisher Ames conflrms that the Secretary
of State was not made successor to the President beceuse of

entipathy toward Jefferson:

The Secretary of State 1s struck out of the bill for
the future Presidency, in case of the two first of-
fices becoming vacant., Hls friends seemed to think
it important to hold him up as King of tge Romens,
The firmness of the Senate kept him out.

William Rives, a partisan of Jefferson, also confirms that the
desire of Hamilton's followers to keep Jefferson from the
presidential chalr caused the President pro tempore of the
Senate to be named instead of the Secretesry of State:

That this declsion proceeded mainly, 1if not exclu-
sively, from feelings of personal and politicsl emni-
ty to the gentleman who then filled the office of ,
secretary of State, and the Jealousy entertained of
him by the friends and partisans of the secretary of
the treasury, is rendeTSd apparent by the surviving
memoriels of the time.

Again Rives writes:

«ees+The great zeal shown to prevent the secretary of
State being declared in the line of succession to so
remote and shadowy sn inheritance, arose from its con-
nection with another question of present interest and
feeling. It was the pretension of the secretary of the
treasury and his friends, that, in anslogy to the posi-
tlon of the first lord of the treasury in the English

8 Alexander Hamllton, Works of..., ed. Henry Cabot Lodge
(1886), VIII, 261, Dated May 26, 1792. Italics Hamllton's.

9 pmes, op. eit., I, 114,

10 wiliiem C. Rives, History of the Life and Times of Jeames
Madison (1859-68), III, 223, Rives (1703~-1868) was & politicsl
leader of the Jeffersonian tradition in Virginis and had studied
law and politics under Jefferson for several years after 1809.
Rives! volume here cited 1s based on much detailed study of
documents and 1s done with sound scholarship.
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cabinet, he ought to be considered prime minister

and head of the cabinet here. A legislstive declara-
tion that the secretary of State should succeed to
the Presidency in the event of a double vacancy in
the offices of both President and Vice-President,
however improbable the actual occurrence of such a
contingency, would, it was tggught, operate a3 a
negative to this pretension.

After passing the Act of 1792, Congress did not concern
itself with the matter of presidential succession until 1820,
when Senstor Wllson of New Jersey offered a resolution in-
structing the Senate Committee on the Judieciary to lnaquire
whether the law should be amended. The committee reported on
February 1, 1821, that it would be inexpedient to legislate
further on the subject at that time.12 1In 1842, soon after
the death of Preasident Harrlison, the Senate Committee on the
Judiclery was again commissioned to inguire whether any fur-
ther leglslation was requisite to define the powers and duties
of the Vice President and the President pro tempore of the
Senate when the Presidency was vacant and to study the mode
of succession when both of the first offices were vacant. The
Committee did not report.l5

The seriousness of the problem was emphasized in the six-
teen years from 1841 to 1857. 1In the course of this period
the presidentlial or vice-presidentlial office was vacant ten
and a half years. In 1856, Senator Crittenden, who had been
Attorney General in the Harrl son-Tyler Cabinet, vroposed a

resolution directing the Committee on the Judiciary to examine

the Act of 1792 for constitutlionality, propriety, and adequacy

11 1p1d., III, 224n. Italics Rives!'.
12 3, Rept. 74, 16th Cong., 2nd sess.
15 3. Jour,, 27th Cong., 2nd‘sess., 64 .
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and to inquire whether further leglsletion was necessary and
proper.14- Six weeks later Andrew Butler, speaking for the
Committee, reported the Act of 1792 to be constitutional in
all of its partas but recommended extending the line of succes-
sion by adding the Chief Justice and the other members of the
Supreme Court according to seniority of commission., Under the
plan the Chief Justice was not to succeed 1f the vacancy were
caused by removal. The bill was read twice and di scussed in
the committee of the whole; but no further actlon was takan.ls
Lincoln's death left a vacancy of nearly four years and
agaln Congress turned 1ts attention to designating a successor
in case of the Vice President's removal, death, resignation,
or inability. In 1865, M. Russell Thayer introduced a bill
to amend the Act of 1792 as suggested by Andrew Butler nlne
yeoars bef‘ore.16 The House Committes on the Judiclary reported
the bill with an amendment which provided that, 1f Congress
were not in session when vacancles occurred in the offices of
both President and Vice President, the acting President was to
convene Congress and Congress could order a special election

by concurrent resolution. George Boutwell, repqrting for the

14 5, Jour., 34th Cong., 1lst & 2nd sess., 394-395. For
Crittenden's brief comments on his resolutlon, see Cong. Globe,
34th Cong., lst sess., 1476,

15 3, Rept. 260, 34th Cong., 1st sess. The committes
really favored succession running through the Supreme Court;
but giving due regerd to usage, the Committee would name the
Preslident pro tempore of the Senate first and the Spesker of
the House second. The members of the Committee were: Armdrew
Butler of South Carolinas (chairman), Isaec Toucey of Connectil-
cut, James Bayard of Delaware, Henry Geyer of Missouri, Robert
Toombs of Georgla, and George Pugh of Ohlo. The committee sub-

mitted a bill (S. 428) embodying its recommendation. Text of
the blll found on pp. 6-7 of the report.

16 5, R, 2, 39th Gong.
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committee, pointed out that the Act of 1792 msde a special
election mandatory. If the Act of 1792 were not emended, the
colncidence of presidential and congressional electlions might
be broken. This, he Said, was the reason for the amendment -
proposed by the Committee. Andrew J. Rogers of Pennsylvanlilas
ob jected to this proposal because it would meke the acting
President a creature of the Congress. Congress could call an
election if the successor were considered unsstisfactory, but
ir satisfied with the acting President no election need be
called.17 In spite of Rogers'! objection, the bill passed the
House;18 it was killed in the Senate.19

The impeachment of Andrew Johnson emphasized the dangers
in designating either the President pro tempore of the Senate
or the Chief Justice, both of whom are members of the tribunal
by whose decree vacancy may be produced. Johnson, shortly

after being acquitted, asked the Fortleth Congress to pass a

constitutional amendment putting the Cabinet officers in the

17 Cong. Globe, 39th Cong., 2nd sess., 691=692.
18 1p14., 128s.

19 The 1111 was referred to the Committee on the Judiciary
along with e resolution introduced by Henry B. Anthony direct-
ing the Committee to study the adequacy of existing statutes
ocn presidential succession. Lyman Trumbull from the Committee
reported adversely on both the bill and the resolution. The
committee thought the matter should be teken up in the next
Congress but kllled the meassures becguse the 39th Congress was
to explire 1n a few days and the Committee could reach no agree-
ment on the matter. S. Jour., 39th Cong., 2nd sess,, 30, 302,
304, 365.

A similer bill (H. R. 982) was introduced in the Fortieth
Congress by John C. Churchill, but was killed in the House Com-
mittee on the Judiclary. The blill salso provided for amendment
of the special election provision of the Act of 1792 by stipu-
lating that a speclal election be called only if the vacancy
occurred more than eighteen months before the end of a presi-
dential term. The President thus elected was to have a four
year term. Summary of the Churchill bill, Cong. Globe, 40th
Cong., 2nd sess,, 2224-2225.
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1ine of succession.<C The proposal fell on deaf ears, but 1t
.was embodled in seversal bills in later congresses.21 Although
no concerted movement to legislate on the subject developed
until 1881, Johnson's proposal ultimately became the Presliden-
tisl Act of 1886.

One shortcoming of the Act of 1792 was revealed in the
alleged Republican conspiracy to put Ben Wade in the White House
by removing Andrew Johnson. Two other defects were revealed in
the events from 1881 to 1886. First, 1if the Presidengy and
Vice Presidency became vacasnt between sessions of Congress,
there might be nelther a President pro tempore of the Sensate
nor & Speaker of the House to act as President. This was the
case when President Garfield died and agaein when Vice President
Hendricks died. Second, the presiding officers in the two
houses might belong to a party different from that of the Pres-
ident, Whgn Garfleld dled, the Senate was equally divided;
and when Hendricks died, the Republicans controlled the Senate.

The Constitution authorized the Senate to choose a Presi-
dent pro tempore only when the Vice President 1s sbsent or act-
ing as President. Consequently 1t had been the custom for the
Vice President to asbsent himself from the Senate a dsy or two
before the end of every session to justify the necessity for
election of a President pro tempore. When Garfield and Arthur
were insugurated, the Senate conslisted of thirty-seven Demoecrats,
thirty-seven Republlcans and two non-partisans, Davis of I11i-

nols and Mahoné of Vifginia. To prevent the possible election

20 cong. Globe, 40th Cong., lst sess., 4209-4210.

2l 3. 1069, 44th Cong.; S. 62, 45th Cong. Both were killed
in committes,
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of & Democrat as Presldent pro tempore, Arthur did not vacate

the chalr, as was customary.22 After the Senate a8djourned the

two Senators from New York, Platt and Conkling, resigned, giv-
ing the Democrats a clear majorlty in the Senate. The attempt
on Garfield's 1ife alarmed the New York Republicens. The ILegls-
lature, dominated by that party, began a struggle to elect two
Senators. The newspapers of the day are sufficlent testimony
that the Legislature's sction was motivated by the knowledge
that it might be choosing & Presldent as well as two Senators.
After a bitter struggle, one anti-Conkling Senator and one
Stelwart Senator were elected.Z® When President Garfield died
shortly thereafter, Vice Preslident Arthur was 1h poor heelth.
There was no presiding offlcer 1in either house of Congress, The
country had been without an active Chief Executive for eighty
days.

If calamity had befallen Arthur, not only would there have
been no suceessor, there would have been no one to convene the
Congress. These .circumstances so concerned Arthur that, before
leaving New York for Washington, he signed a proclamstlion sum-

moning the Senate into immediate special sesslion. In case of

22 New York Times, July 8, 1881. A similar situation srose
in 1813, when Vice President Gerry refused to vsecate the chair
a dey or two before the Senate adjourned. Throughout the summer
of 1813 1t appeared that both Madison and Gerry would die. The
anti-administration faction in the Senate was enticipating the
succession of one of their number, William B. Gliles. The sup-
porters of the administration urged Gerry not to vacate the
chalr and thus prevent the election of Giles to the Presidency
pro tempore. They thought it would be preferable to have Spesker
Henry Clay, an adminlstration men, become the ascting President
if both Madison and Gerry died. For this reason, Gerry presided
in the Senate until 1t adjJourned on the second of August. Thus,
when he died on November twenty-third, there wess no President
pro tempore. If Madlson had died also, Henry Clay would hsve
succeeded to the presidential powers. H. B. Learned, "Gerry and
the Presidentlal Succession in 1813, " 22 Am, Hist. Rev, 94 (Octo-
ber, 1916).

23 New York'Herald, July 5,6, 7, 17, 23, and August 11, 1881.
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his death a successor could be chosen. He addressed the en-
velope contailning the proclamation to himself in Washington.
If he died before convening the Senste, the'country would have
a constitutional means of choosing his successor. If he lived,
the precaution would be unnecessary.24 One of Arthur's first
acts after reaching Washington was to convene the Senate.

The special session of the Senste, which met three weeks
after Garfield's death, set about choosing a posslble successor
to Arthur. The resignastion of the New York Senators gave the
Democrats a clear majority, and they proceeded to take advantage
of their vposition by choosing a President pro tempore before
seating the newly elected Republican members from New York and
Rhode‘Island. By the narrow margin of thirty-four to thirty-two
Thomas Bayard, a Democrst, was elected.?® The real contest at
1ssue 1s demonstrasted by the attempt of the Republicans to un-
seat Bayard and elect one of thelr own members to the position,
Although the Republicans had a majorlity of one after the seating
of Miller and Laphem of New York and Aldrich of Rhode Island,
they compromised with the Democrats and elected the non-parti-

san, David Davis, to preside.26

24 New York Times, November 21, 1886. This was revealed at
the tlime of Arthur's desth by George C. Bliss in a speech to the
Union League Club. See also George F., Howe, Chester Arthur
(1934), 154-15¢,

25

26 Ibid., 519-521. On February 27, 1883, Davls announced
that he would resign on March third, so the Senate could elect
another Presldent pro tempore. Davlis'! senatorial term expired
at midnight of March third, and 1t seemed advisable for the
Senste to choose sanother presiding offilcer whose term did not
expire for two or four years in order to provide a successor to
Arthur. George F. Edmunds of Vermont, a Republicen, was elected.
14 Cong. Rec. 3656-3657. See also Howe, op. clt., 249-250.

12 Cong. Rec. 505-614.
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This struggle in the speclal session of the Senate was
indicative of the attention the Forty-seventh Congress was
to give to the constitutlionality, adequacy, arid pollicy of the
Aet of 1792. The matter was given immediate attention. Sena-
tors Beck of Kentucky and Maxey of Texas offered resolutions
instructing the Committee on the Judieiary to study the whole
succession problem.27 Augustus H. Garland 6f Arkansas and
George F. Hoar of Massachusetts introduced bills placing Cab-
inet officers in the line of succession.?® The two resolutions
end the two bills were referred to the Committee on the Judicl-
ary, which proposed & substitute for the Hoar and Garlaend

bi11s.2®

The main provisions of the bills mey be briefly summarized.
The Cabinet officers were to be placed in the 1line of succession
in order of the date of the establishment of their respective
departments, The acting Preslident was to serve until the end
of the term. No Cabinet member was to bs eliglble to exercilse
presidential power unless he possessed the constitutional qual;
ifications to become President. A Senste esmendment clarified
the intentlion that the presidential powers and duties, not the
office, were to devolve on the Cablnet member. By another
smendment the term of the succeeding officer was limited to the

time "until the disabllity be removed or a President shall be

27 13 Gong. Rec. 22, 193. ©See also Beck's remarks, ibid.,
121-126.

28 3. 350 snd S. 2035, 47th Cong. For texts of these
bills, see 13 Cong. Rec. 122 and 4975,

%9 $. 2047, 47th Cong. See 13 Gong. Rec. 5066; 14 Cong.
Rec. 689, 886, 1007-1008.
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elected." The special election provisions of the earlier law
were added to the bill. Finally, an amendment was adopted
which provided that, if Congress were not 1ln session or would
not meet within twenty days after the Cabinet offlicer assumed
the exercise of presidential power, he should csall a speclal
session of the Congress. The bill, as amended, passed the
Senate but was not acted on by the House .90 |
| By December of 1883, the concern caused by Garfleld's 111-
ness and death had subslded. Nevertheless, Senator Hoar agaln
introduced his blll transferring succession to the Cabinet .51
The blll passed the Senate without debate and was reported by
the House committee with certain emendments.°2 The committee
proposed thet the tenure of the acting President be limited in
the law and that the calling of a special election be made man-
datory.53 The House did not take the blll up for consideration
and 1t died on the calendar.

Vice President Hendricks'! death occurred on November 25,
1885, The Congress was not yet organized and there was neither

a President pro tempore nor a Speaker. Cleveland d4id not go to

30 14 Cong. Rec. 1006-1014.

31.§. 22. The blll as passed by the Senate provided: (1)
Such officer was to act as President until the disabllity of
the President be removed or a President elected. (2) Such offi-
cer was to have the constitutional qualifications to become the
President. (3) The acting President was to convene Congress,
presumably so Congress could decide whether to call a special
election or not.

52 15 gong. Rec. 12, 517, 661, 899.

3% H. Rept. 1323, 48th Cong., lst sess. It will be recalled
that under the Senste verslon of the Act, the Cablnet officer
was to act as President "until the disablility of the President
or Vice President is removed or a President shall be elected."
Thus it was not clear if he was to finish out the term or sact
only until a President was elected at a speclal election.
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Indianapolis to attend the Vice President!s funeral lest
calamity befall him on the trip and the country would be left

54 . The situation was much as it hed

without a Chief Executive.
been four years earlier except that the political table had
turned. The Democrats now controlled the White House and the
Republicans the Senate. Nevertheless, the Republican, George F.
Hoar. introduced a bill which would, in effect, have transferred
succession from the Republican Senate to the Demoecratic Cabinet.
The new bill was written to meet the objections ralsed to his
earlier version. The new draft provided that the acting Presi-
dent serve only "until the disablility of the President or Vice
President 1s removed or a President shall be elected"; that the
scting President must possess the constitutional qualifications
for the presidentlal office; and that, 1f Congress wes not in
session or due to convene within twenty deys, the legal succes-
sor should call Congress into special session, presumably so
Congress could decide whether to call a special election or not.
The bill was reported six deys later end was expleined by
1ts author.°® The Senétor from Massachusetts pointed out that

55

34 Henry T. Peck, Twenty Years of the Republic (1906), 79-80.

55 S. 1, 49th Cong. Hoar's originel bill (S. 2035, 47th
Cong.) did not have these three provisicns; but his seoond b11]
(S. 22, 48th Cong.) did contasin them. For the text of Hosar's
origf_al bill and criticisms of it and amendments, see 13 Cong.
Rec. 4975, 5066; 14 Cong. Rec. 689, 886, 1006-1014. ~ The first
and third changes seemed t0 be made to meet objections to re-

peal of the speclal election provisions; but Hoar ssid thet under

the amended bill the seting President would complete the term.
A copy of S. 1 with marginal notes in Hoar's handwriting is in
the Nationsl Archives.

56 Actually S. 471 was reported as a substitute for S. 1;
but the differences between the two bills were verbel rather
than aubstantive,
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his bill differed from the Act of 1792 in two respects. The
Cabinet members were substituted for the presiding legislative
officers; and the acting President was to complete the term.

In defending the first change, Hoar pointed out that during
much of the term there was neither a President pro tempore nor

a Speaker. He argued that it would be ﬁndesirable for a person
to preside in the Senate while acting as President of the United
States, and that the President pro tempore could be changed at
the will of the Senate. History demonstrates, he declared, that
‘the presiding legisletive officers are not Qhosen for executive
fitness, Listing all of the Secretaries of State, Presldents
pro tempore, and Speakers to date, he argued that nearly 21l of
the Secretaries had been greater leaders than the leglslative
officers. In defending the second change, Hoar polnted out that
a speclal election called under the Law of 1792 might end the
conecurrence 6f congressional and presidentlisl elections. He
thought that the frequency of elections should not be increased,
and that a special election would cesuse unnécessary turmoll.
Finally he argued that, if a would-be assassin knew that the
President's chief adviser would succeed snd no chasnge in poliecy
would result, there would be less motive for killing the Presi-
dent.®7 The bill passed the Senate without division.38

The act was reported favorably by the House Commlttee on

87 17 Cong. Rec. 180~182. For Sensator Hoar's criticisms
of the Act o 92, see also George F. Hoar, Autobiography of
Seventy Years (1903), 1I, 169-170. The papers ol Senators
George F. Hoar and Henry L. Dawes now in the Massachusetts His-
torical Society were searched, but no addltionsl informetion
was found. B

%8 17 Gong. Rec. 214-225, 248-262.
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the Election of President and Vice Preslident. Representative
Caldwell, speaking for the committee, favored the proposed
law becesuse it was clearly Qonstitutional. He said the old
law was of doubtful constitutionality, violated separaetion of

powers, and was defective in that there often was no President

pro tempore or Speaker. Caldwell also pointed out that the
Senate could expel its President pro tempore and thereby de-
prive the Government of an acting Pres:l.dent.:59 A few Repub-
licans struggled to keep the line of succession in the Re-
publican Senate rather thasn transfer 1t to the Democratic Cab-

inet. William McKinley, who later became Presldent, offered a

substitute plan to continue the presiding offlcers as succes-

sors and provide for a permsnent President pro tempore and

59 H. Rept. 26, 49th Cong., lst sess, The minority report
submitted by W. C. Cooper stated the resl problem to be provid-
ing for vacancies caused by the death, resignation, fallure to
elect, or faellure to qualify of a President-elect and a Vice
President-elect. Since this was before the adoption of the
Twentleth Amendment, Congress probably lacked power to provide
for the filling of sach vacancles., Cooper thou%ht Congress had
"inherent power®™ to provide for the filling of "all vacancies,"
The minority also protested repegl of the speclisl election pro-
visions of the earlier law and suggested enactment of a law
providing for speclal elections to fill vacancies caused by
the defect of the President-elect and Vice President-elect.
Ibid., 1-5. Cooper end Caldwell took this positlon 1n the House
debate. 17 Cong. Rec. 664-668. Although Cooper's amendment
providing thet the act apply to cases of the defect of the Pres-
ident-~elect and Vice President-elect was defeated in the House
{ibid., 693], debate on the bill shows that some members of
Congress thought the Secretary of State of an out-going admini-
stration would act as President for four years in such contin-
gencles, For exsmple, see the remarks of Rowell, Rockwell, and
Ryan, ibid., 679-680, 686, and 688; H. Rept. 2495 49th Cong.,
1lst sess., 2; H. Rept. 3633 B8th Cong., Srd sess.; H. Rept.
7581, 59th Cong., 2nd sess.
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Speaker.40 Although the Hoar bill originated in a Republicen
Senate, Representative Rowell thought the only motivation for
the bill was a desire of the Democrats, who held the Executive
and the House, to take successlion out of the Senate.4l Thomas B.
Reed, later Speaker of the House, trled to arouse parti san feel-
ing by asking his fellow Republicens whether they would prefer
to have the Democratic Secretary of State, Thomas F. Bayard,
or the Republicen President pro tempore, Senstor Sherman, sas
the President of the United States. The Republican opposition
to the blll was not strong and 1t became the Presidential Sue-~
cession Law of 1886 on the nineteenth of January.42

Although the new law was almost universally accepted as an
improvement over the o0ld one, a few wlished to return to a vari-
ation of the old law or had still other plans to offer.® Gen-
erally speaking, Congress pald little attention to the subject
of presidential succession for sixty years af ter passage of the
Act of 1886, except for attention given to the problems con-
nected with presidential inabllity and the vroblems finally
treated in the Twentieth Amendment.%? From time to time bllls

40 17 cong. Rec. 670. The plan provided that Congress meet
on March fourth of the odd yesrs to choose rresidlng officers
and made it the duty of the President to convene either house
when 1t lost 1its presiding officer. The plen also provided for
retention of the special election features of the earliler law,
but a speclally elected President was to have a four-year term.
ghe MecKinley plan was rejected in the House by a vote of 159 to

08, “

4l 1b14., 679.

4% 24 Stat. 1; U. S. C. A. (1940 ed.), Title 3, 88 21 and
22, See Appendix C. On the general subject of the passage of
this law, see Frederick H. Gillett, George Frisbie Hoar (1934),
151-152.

43 See chap. VI, infra.

44 por congressional consideration of the 1inabllity problem,
see chap. IV, supra. The problem treated in the Twentieth Amend-
ment is beyond the scope of this study. Perhaps it would be



190.

were Iintroduced to add the more recently created Cabinet poéts

to the 1line of succession; but none became law, not becsuse

they were controversial, but because they seemed relstively
unimportant.45

The problem of providling & successor 1in case of the death,
resignation, removal, or dlsabllity of both the President and
Viée President was raised again after the death of President
Roosevelt 1n 1945. The movement for amending the Presidentilal
Succession Act of 1886 began with a clamor against Secretary
of State Stettinlius, who was next in line to act as President.

Truman was over sixty years of age snd had nearly fouw years of

proper to point out, however, that the latter problem was dis-
cussed in 1873 when presidential cendidate Horsace Greeley died
before the casting of the electorsal vote. Since Greeley had

not won a majority of the electors, no crisis arose. From 1886
until the adoption of the Twentieth Amendment the question was
raised perlodically, chiefly by Senator George F. Hoar and later
by Senator George Norris, who was the man most responsible for
the adoption of the Twentlieth Amendment. In 1924 there was some
apprehension lest the three party split, Republican, Democratie,
sand Progressive, would make the selection of a President before
March 4, 1925 1lmpossible and interregnum would result. However,
no such development took place. On this general subject, see
"The Country Without a President," 2 N. Y. Law Rev. 381 (Septem-
ber, 1924); and three more popular notes: 102 Outlook 469 (No-
vember 1912), Newsweek (December 16, 1940), 6; end Henry Cabot
Lodgi, " nippe Senate,” &4 Scribner's Magazine 541, 543 (November,
1903).

45 It will be recaslled that in 1886 there were only seven
Cabinet posts, and thus only the first seven members of the Cab-
inet were in the line of succession. H. R. 3927, &2nd Cong.,
reported favorably, H. Rept. 160, 52nd Cong., Tst sess. The
bill actually passed both houses, but was returned by the Presi-
dent because through an oversight the act made no reference to
the statute it proposed to amend. 23 Cong. Rec. 350, 972, 2035,
5518, 4099, 4127, 4140, 4221. The bill was several times intro-
duced thereafter but failed to become law. H. R. 2000, 53rd Cong.,
reported favorably, H. Rept. 32, 53rd Cong., lst sess.; H. R,
14757, 58th Cong., reported favorably, H. Rept. 3633, $3th Cong.,
3rd s sess., H. R. 7120, 59th Cong., repor ted favorably, H. Rept.
7581, 59th Cong., 2nd sess.; H. R. 9253, 66th Cong.; H. R. 9882,
Eéth Cong.
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heavy responsibility ahead of him., The politiclaens seemed to
fear the succession of Stettinius, who was not schooled in

politics.46

The approach of Trumen's trip to Potsdem, which
also took Stettinius out of the country, created congressional
interest in the Kefauver and Monroney propossls which had al-
ready been 1ntroduced.47
While interest in these two measures was increasing, Mr.
Truman sent a speclal message to Congress asking for a change
in the succession law. Under the Trumaen plan the Speaker of
the House and the President pro tempore of the Senate would
replace the Cabinet members as the heirs apparent. These offi-
cers would be required to reslgn thelr congressional posts be-
fore exercising preslidential power and would be ineligible to
gerve unless they possessed the constitutional qualifications.
If no presiding officer were available, the ranking Cabinet
member would serve until a presiding legislative officer was
avallable. The successor would, 1ln any case, act as President
only until the next congressional electlon, at which a Presi-
dent would be chosen to complete the unexpired portion of the

term. Truman maintained that his plan was more "democratice"

than the law because the Cablnet posts are not elective, the

46 on this point, see Arthur Krock, New York Times, June 3,

1945,

47 New York Times, June 17, 1945. The Kefauver resolution
provided that the Cabinet officer on whom presidential power
devolved was to serve only until Congress could assemble gnd
the House could elect a Preslident. The Monroney bill put the
Speaker of the House, the President pro tempore of the Senate,
and the Ceaebinet, beginning wlth the Secretary of State, in the
line of succession. The Spesker was to resign hlis congressional
post before undertaking the presidential duties. A Cabinet mem-
ber was to act as President only until a Spesker or a Preslident
pro tempore was chosen or became able to serve,
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Spesker 1s nearer the people, and the President of a democracy
should not have power to designate his successor or take such
steps in fact by changing Secretéries of State.‘}_8
Truman's proposal gave impetus to congressionsl interest
in the succession problem. Nine more bills and jolnt resolu-
tions on the subject were introduced in the Seventy-nlinth Con-

gress.49 Immediate congressional and edltorial reaction was

48 Yew York Times, June 20, 1945; also 91 Cong. Rec. 6272,

6280.

49 S. 1169, introduced by Bridges, provided that the Spe ak -
er of the House and the President pro tempore of the Senate
were to supercede the Cabinet as successors to the President.
Such person was to act as President "until the disability of the
President or Vice President is removed or a President shall be
elected"; but he was to call Congress into specisl session, pre-
sumably so Congress could decide whether to cgll a specisl elec-
tion or not.

S, 1343, introduced by McCarran, provided thet the Senate
nominate three Senators of the recent President's party and the
House choose one of these to be the "officer" who shall then
act as President "until the disability be removed or a President
shall be elected."

S. 1345, introduced by Thomas of Utah, provided that the
Cebinet member acting as President was to act as such only until
g President and Vice President could be elected by a majority
vote of the entire membership of the two houses of Congress act-
ing jointly.

H. R, 3206, introduced by Monroney, was essentially .the
same as the Presildential Succession Act of 1947.

H. R, 3515, introduced by Anderson of California, was essen-
tially the same as S. 1169. :

H., R, 3587, introduced by Sumners, is di scussed pp. 163-196,
infra.,

He R. 4263, introduced by Kefauver, was essentlally the same
as the Presidential Succession Act of 1947,

H. J. Res. 230, introduced by Kunkel, proposed amending the
Constitution to provide for three Vice Preslidents, who were to
be successors to the President in case of vacancey and temporary
substitutes for the President in case of lnebility.

Hs Jo Res. 362, introduced by Trimble, proposed amending the
Constitution to provide not only for succession to the Presldency
but also for the filling of vacancles in Congress 1f all these
offices should become vacant as the result of an stomic attsack.
The plan called for the ranking military and naval officers!
selecting a civilian to act as President until the Governors of
the states could choose from among their number a person to act
a8 President and another to act as Vice President for the remein-.
der of the term.
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favorable to the Truman plan. As time went on, enthusiasm for

the plan waned, and serious constitutional problems were raised.so
Meanwhile Stettinius resigned, and Secretary of the Treasury
Morganthau was temporarily the heir apparent.51 While the rank-
ing Cabinet post was vacant, the House committee reparted favor-
ably on the Sumners bill which embodied all of Truman's propos-
als. The bill provided that, if the vacancy occurred more than
ninety days before the regular congressional election, a specisal
presidential election was to concur with the congressional elec-
tion. Otherwise, no special election would be called. The
President so chosen was to serve only for the unexpired portion
of the term.®52 Opponents of the bill alleged that it was uncon-
stitutional because the'legislative officers were not "officers"
in the constitutional sense, the specislly-elected President
could not have a term of less than four years, and the Speaker
or President pro tempore could not continue to act as President
after resigning his congressional post. The report merely ex-
prlained the provisions of the bill and denied that it was uncon-
stitutional without mseking a réal attempt to answer the consti-

tutional objections raised.®

50 This statement is made on the basis of =a survey of the
editorials from all parts of the country reprinted in the Appen-
dix of the Congresslonal Record and a survey of editorial com-
ment 1n the major weekly news magazines. See also, New York
Times, June 20, 22, 23, 24, and 27, 1945. '

51 New York Times, June 28 and 29, 1945.

52 For a text of H. R. 3587 without smendments, see 91 Cong.
Rec. 7023~7024. If the event by reason of whlech the successor
was required to act as President occurred more than ninety days
lmmediately preceding the regular congressional election, a
speclal election was to be held on the Tuesday after the first
Monday in November 1n the year of the next congressional election.

55 H, Rept. 829, 79th Cong., 1st sess. All the other bills
dealing with this subject were killed in committee.
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~ Important questions of policy end constitutionality were
not seriously discussed in the House debate on the bill; Allen
of Illinois admitted that some things involving the constitu-
tionalitf of the méasure nﬁght need attention, but favored the
plan because it might énable a Southern Democrat»or‘a New Eng-
land Republican to becbme President. Hoffman of Michigan ssald
that he would like to vote for the bill, but was afraid he wou1d "
be accused of anti-semitism if he voted to put Speakér Raybﬁrn
in Secretary Mofganthau's place in the line of succéssion,
Representative Michener, ranking minority member of fhe Commit~
tee on the Judiciary, did not take the constitutional objections
seriously and thought the Speaker could get along better with
the Congress than a "bureaucrat»or an heir apparent to the
throne selected by any executive."54 The consensus of'Reptbli-Y'
can opinion seems to have been that, if the‘President muéf beia:
Democrat, they would prefer Sam Rayburn; end Democratic opin16n 
favored Joe Martin if the President must be a Republican;~“”‘ |

The opponents of the bill presented almost unen swerable

objections to its constitutionality,55 and wére answéréd only
by assertions that the,bill was'constitutional; asseftions"
which in most cases were elther unsupported or were supported
by misinformation.50 The chief argument offered in favbr of
the bill was that it was more "democratic" to ha ve the

Speaker act as President because he was popularly elected

54 91 gong. Rec. 7008-7011.

~ 55 Phe remarks of Hencock, Gwynne, Springer, Jennings, and
Taber, ibid., 7014-7016, 7017-7018, 7018-7019, 7023, and 7025-
7026; also Judd, Hancock, end Gwynne, 1bid., 7026-7027. See
also pp. 202~ 221 infra.

56 The remarks of Monroney, Kefauver, and Sumners, ibid.,
7012-7015 7016-7017, 7021-7023. :
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in his distrlet and agaln chosen by the House, which approxi-
mates the electoral colleges.57 Opponents of the bill argued
that its enactment would be a legislative encroachment on the
Executive and would encourage the removal of the President.58

Representative John M. Robslon objected to the provision
for a special electlon on the ground that 1t might cause insta-
bility 1n the executlve branch. It conceivably might mean three
Presidents, the changing of forty-eight sets of election laws,
an election, then a fourth President, all in 895 deys. Even if
the provision for a speclal election were constltutional, the
gentleman from Kentucky thought it was bad policy.59 Vorys of
Chic, Eberharter of Pennsylvania, and Rowe of Meryland all said
that such a speclal election coculd not be called 1In thelr states
in ninety days. The House, confronted wlth these objections,
struck the speclal election provision from the bill.eo

The megsure was given only the most perfunctory considera-~
tion. It was introduced on June twenty-fifth.’ On June twenty-
seventh the Judiciary Committee had a meeting and, wl thout dis-
cussion, hearings, or study, revorted the blill favorably.61 The
House spent only two hours discussing the measure. When objec-

tions to thils summeary procedure were raised, Representative

57 The remarks of Monroney, Hinshaw, and Kefauver, 1bid.,
7013-7014, 7013, and 7016,

58 Remarks of Grahem, Jennings, and Hancoek, 1ibid., 7020-
7021, 7018, and 7015, '

59 Ibid., 7020, 7024. See also the remarks of Monroney,
ibid., 7013. T

60 Ip1d4., 7024-7025.

61 The remarks of Hancock, Gwynne, and Greham, ibid., 7014,
7018, and 7020.
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Sumners, the author of the bill, said, "as a matter of fact,
to be candid with you about it,and you know it yourselves, §

this bill is going to be worked out in conference ,"52

After
a brief two-hour discussion, the blll passed the House by a
vote of 167 to 32 smid cheers for Sam Rayburn.®d

The Senaete received the act with less enthuslasm. Senator

Hateh presented an excellent legal brief holding the act to be
unconstitutional,64 and the measure was referred to the Commit-
tee on Privileges and Elections. When Byrnes was appointed
Seeretary of State, the whole matter was dropped until Truman
asked Congress in his State of the Union Message to act on his
succession proposal.65 Instead of acting on the Sumners meas-
ure, the Senate passed Senator Green's resolutlon. This pro-
posed the creation of & joint committee to study not only the
succession problem, but the whole system of electing & Presi-

dent and Vice President.66 The resolution was greeted with as

62 1bia., 7024.

63 Ibid., 7028; New York Times, June 30, 1945.
64 91 cong. Rec. 8272-8274.

65 New York Times, Jesnuary 22, 1946.

66 S.Con. Res. 50, for text see 92 Cong. Rec, 78. The
study was to include, but not to be confined to, the following:
(1) Whether or not the President and Vice President should be
elected by the Electoral College, as at present, and if so
whether or not the members should be legally bound to vote in
accordance with their instructions. (2% Whether or not provi-
sion should be made for the case where before the election of
presidentlal electors, or after such time but before the election
of Preslident and Vice Presldent, a candidete for the Presidency
or for the Vice Presidency dies, declines to run, or is found
Ineligible to take office if elected. (3) Whether a not pro-
vision should be made for the case of the death of any of the
individusls from whom the House of Representastives may choose
8 President whenever the right of choice shsll have devolved
upon 1t, and for the case of the death of eny of the persons
from whom the Senate may choose a Vice President whenever the
right of choice shall have devolved upon 1t. (4) Whether or -
not provision should be made for the case where, after election, &
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Sumners, the author of the bill, said, "as a matter of fact,

to be candid with you sbout 1t,and you know 1t yourselves,

n62

this bill is going to be worked out 1In conference. After

a brief two-hour discussion, the blll passed the House by a ?
vote of 167 to 32 amid cheers for Sam Rayburn.63 :
The Senate received the act with less enthuslasm. Senator z
Hateh presented an excellent legal brief holding the act to be
unconstitutiona1,64 and the measure was referred to the Commlit-
tee on Privileges and Elections. When Byrnes was appolnted
Secretary of State, the whole matter was dropped until Truman
asked Congress 1n his State of the Union Message to act on his

65

succession proposal. Instead of acting on the Sumners meas-

ure, the Senate passed Senator Green's resolution. This pro-
posed the creation of a Jjolnt committee to study not only the
succession problem, but the whole system of electing a Presi-

66

dent and Vice President. The resolution was greeted with as

62 1bia., 7o24.

6% Ibid., 7028; New York Times, June 30, 1945,
54 91 Cong. Rec. 8272-8274.

65 New York Times, Jsnuary 22, 1946.

66 S.Con. Res. 80, for text see 92 Cong. Rec. 78. The
study was to lneclude, but not to be confined to, the following:
(1) Whether or not the President and Vice President should be
elected by the Electoral College, as at present, and 1if so
whether or not the members should be legally bound to vote in
accordance with their instructions. (2% Whether or not provi-
sion should be made for the case where before the election of
presidential electors, or after such time but before the election
of President and Vice President, & candidete for the Presildency
or for the Vice Presidency dles, declines to run, or is found
ineligible to take office if elected. (3) Whether ar not pro-
vision should be made for the case of the death of any of the
individuals from whom the House of Representstives may choose
a President whenever the right of cholce shall have devolved
upon 1t, and for the case of the death of eny of the persons
from whom the Senate may choose & Vice President whenever the
right of choice shall have devolved upon 1t. (4) Whether or
not provision should be made for the case where, after election,
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little enthuslesm 1in the House as the Sumners act had met in
the Senate.67 Apparently the Senate would not sct on the Sum-
ners measure because of grave doubts as to 1ts constitutionality.
Moreover, the Senate pfobably was opposed to placing the Speaker
ahead of its own presiding officer. Finally, the Senate appeared
to be satisfied with Byrnes as a prospective successor to Truman.
The House refused to act on the Green resolution because it had
hoped in enacting the Sumners bill to honor Sam Rayburn.68

House Democrsts took a different view of the matter after the
1946 elections. The Republicans returned a me jority to both
houses of Congress, and the blll now indleated Martin rather than
Rayburn as its chief beneficlary., Senate Republicans, who had
been cool or indifferent to Truman's plan, became interested in the
measure which wlith some amendment afforded an opportunity to place

the President pro tempore of the Senate, Arthur Vandenberg, first

the President-elect or Vice President-elect, or both, die, decline
to serve, or fall to qualify. (5) How 1t shsll be determined
whether the President, or individual sascting as President, 1s un=-
able to execute the powers and duties of the office, and how

the duration of such inability shall be determined. (6) Whether
or not provision should te made for an individual to execute

the office of President in case of removal, death, reslgnation,
or inability, both of the President and Vice Preslident, inecluding
provision for selecting an individual to execute such office in
cases where by reason of removel, death, reslignation, or inabili-
ty there 1s no individual upon whom the powers and duties of

such office would otherwise automaticslly devolve. (7) Whether
there are, or should be, any differences between the status,
powers, duties, and privileges of an elected President and eny
other individual executing the office of President.

67 3. Rept. 892, 79th Cong., 2nd sess.; 92 Cong. Rec. 318,
2237. The resolutlon was killed in the House Commit tee on Rules,
ibid., 2348.

68 This seemed to be the consensus of opinion among Wash-
ington reporters. For example, see Arthur Krock, New York
Times, April 18, 1946,
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in the line of succession. Truman was unmoved by the election
returns, 1insisting that, 1f the plan were sound when & Democrat
was the Speaker, it was equally sound when & Republican sat on
the dais of the House.S°

Georgla's battle over gubernatorial succession emphasized
the importance of freeing the succession law of all doubts and
stimulated interest in presidential succession.’® Truman in a
letter to‘Senator Vandenberg agaln recommended congrgssional
action.71 All the plans previously suggested were put into the
legislative hopper. One would have amended the Act of 1886 by
adding a section providing for a speclal election to choose a
President and Vice President to complete the unexpired poftion
of the term.72 Another plan called for putting the Spesker of

the House, the President pro tempore of the Senate, and the

%9 Ibid., November 13, 1946.
70 Ibid., Jenuary 17 and 26, 1947,

71 Ibid., February 6, 1947; 93 Cong. Rec., 786, See Arthur
Krock's Interesting article on Republican reaction to renewal
of this proposal. Krock's thesls was that many Republicans who
had personal hopes for 1948 did not welcome the idea of putting
Joe Martin next in line to the Presidency, for, 1f a vacancy
should occur before the end of the current term, Martin would
become the acting Presldent and that would make him the leading
contender for the presidential nomination to succeed himself,
Krock thought there were fifty-one Republican Senators plus
numerous Republlican hopefuls in the House who were active, po-
tential, or wishful candidates for a place on the Republican
ticket 1in 1948. Such a situation, Krock predicted, would pro-
bably defeat the plan. New York Times, Pebrusry 7, 1947.

72 3. 139, introduced by Fulbright; S. 536, introduced by
McMahon. The Fulbright and McMahon bills differed in that the
former provided for the selection of electors especially for
this purpose, wheress the latter cslled for a reassembling of
the electors chosen at the last quadrennial election.
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Cabinet members in the line of succession in that order.,
A third provided for amending the Constitution to allow the
renking military officers to select a civilian to act as Pres-
ident until the Governors of the states could meet and select
one of their number to act as President for.the remainder of
the term. The fear of an estomic attack on Washington seems to
heve been the inspiration for this plan.74 Again 1t waé urged
thet a joint committee study the whole problem of presidentisl
75 '

election and succession.

After holding hearings, the Senate Committee on Rules end %

735 S. 564, introduced by Wherry. For a summery of its pro-
visions, see pp. 201-202, infra. ]

H. R, 163, introduced by Anderson of California, was the ’
same a8 the bill he introduced in the Seventy-ninth Congress.
See n., 49, supra,. ,

He R. 2024, introduced by Kefauver, was substantially the
same as the Wherry bill.

H. R. 2749, introduced by Michener, was substantially the
same as the Wherry-Kefauver plan except that it provided for
the calling of a special election. On thls point it was simi-
lar to the original Sumners blll proposed in the Seventy-ninth
Congress.,.

74 He Jo Res. 34, introduced by Trimble. Elmer Davis took
this plan seriously and thought Congress should enact it to
provide a Government in case the whole executive and legisla-
tive branches were wiped out by an atomic bomb. "Message to
the Eightleth Congress," Harper's Magazine (Janusry, 1947),

21, 24. Senstor Wiley was also alarmed about such a possibil-
ity and proposed that the highest renking military or naval of-
ficer be suthorized to act as President until a Spesker or Pres-
ident pro tempore was chosen., Wiley said his proposal was de-
signed to meet the case of an atomic attack in which the Presi-
dent, Vice President, and all members of Congress were casual-
ties. Nelther the Trimble nor Wiley proposal was taken seriously.
98 Cong. Rec, 5443, 7598,

75 S, Con. Res. 1, introduced by Senators Smith and Green,
was similar to the one Introduced by Green in the Seventy-ninth
Congress. See n. 66, supra. An ldenticel resolution was intro-
duced in the House by Estes Kefauver, H. Con. Res. 18.
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Admini stration reported the Wherry bill favorably.76' On

June 27, 1947, over strong Democratic opposition, the Senate
passed the bill which differed only 1in minor respects from

the Sumners bill passed by the House in 1945.77 After the

most perfunctory debate, the House of Representatives concurred
with the Senate by an overwhelming majority.78 The act was
signed by the President on July eighteenth.

When the Senate was conslderlng the measure, Senator Rus-
sell proposed gn amendment which would have given the President
pro tempore precedence over the Speaker iIn the line of succes-
sion, as in the Act of 1792. The Russell amendment was rejected
after Senator Vandenberg, the incumbent President pro tempore,

spoke against it.79

The commlttee reports and speeches in sup-
port of the Wherry bill followed the same line tsken in the
debate on the Sumners proposal in the Seventy-ninth Corgress:
The provisions of the blll were thoroughly explained; eonstitu-
tionel questions were largely ignored or dismissed; it was ar-
gued thet having a popularly elected officer succeed would be
more "demoeratic!" than having an appointed officer and that

allowing the President, in effect, to designate his own succes-

sor by appolntment of a Secretary of State was "undemocratic."

- nene

76 s. Rept. 80, 80th Cong., lst sess. This report did
nothing but briefly summerize the provisions of the blll. No
mention was made of the constitutional problems. See the minor-
ity report signed by Hayden, McMshon, Green, Myers, and Holland
urging that a thorough study of the whole subject be made.

77 93 Cong. Rec. 7691-7713, 7766-7786. The Senate vote was
47 Republicans and & Democrats fevoring the billl and 35 Demo-
crats opposing 1it.

78 Ipid., (unbound), 8792-8807. The House vote was 365 to
11, with ten Demccrats and one Republicen votling against the
ect. See glso H. Rept. 817, 80th Cong., 1st sess. Chairmsn
Michener sald the Judicliaery Committee voted twenty-six to one
in favor of the bill. -

79 93 Gong. Rec. 7781.
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The Presidential Succession Act of 1947 embodies all of
Truman's suggestions except the one for a special election to
choose a President to complete the term.80 1t provides that
in case of the death, resignation, removal, inabillity, or feill-
ure to qualify of the President and Vice President, the Speaker
of the House, upon resignation as Speaker and Representative in
Congress, shall act as President. If there is no Speaker, or
if he is disabled or fails to qualify, the President pro tempore
of the Senate, upon resignation as President pro tempore and as
& Senator, shall act as President. An individual who acts under
these circumstances is to serve for the residue of the current
presidential term except in two ceses. (1) When acting becaouse
of the fallure of the President-elect or Vice President-elect
to qualify, he serves only until one of them qualifies. (2) When
a legislative officer acts as President because of the ingbility
of the President or Vice President, he serves only until the re-
moval of the disability. Under the law a President pro tempore
upon whom the presidential powers and duties devolve willl not
be dlisplaced by the subsequent election of a new Speaker who 1is
able to qualify.

If there 1s no presiding legislative officer or if neither
of them can quallfy to act as President, the Secretary of State
i1s to act as President. The other Cabinet members sasre placed

after the Secretary of State in the line of succession in the

P -

80 pubiie Law 199, B0th Cong., 1st sess.

e T
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order provided in the Act of 1886.81 The 1aw requires a suc-
ceeding Cabinet officer to take the presidentiasl oath, and the
taking of this oath shall be held to constitute resignation
from his Cablinet office. Hls right to sct as President under
the statute continues only until a Speaker or President pro tem-
pore 1s availsble to supercede him. In case of succession of
another Cablnet officer, the removal of the inabllity of the
higher ranking Cabinet member or his ability to quelify will
not terminate the presidentlial service of the succeedlng Cabi-
net officer. In all cases, the person must possess the constl-
tutional qualifications as to age, residence, and citizenship.
Cabinet officers whose appointments have not been consented to
5y the Senate or who are under impeschment at the time are not
eligible to act as President.
B. LIMITATIONS ON THE POWER OF CONGRESS

1. CONGRESS LIMITED TO THE DESIGNATION OF "OFFICERS"

The constitutional objectlion most frequently raised against
the Act of 1947 is that the presiding legislative officers are
not officers in the constitutional sense and thus are not elil-
glble for designation. The Constitution empowers Congress to
declare "what Officer" shall act as President in certeln con-
tingencles. The framers of the Constitution doubtless intended
the term "Officer" to mean "Officer of the United States.' The
original motion used this language, as did the draft sent to the

81 The Aet of 1947 includes in the 1line of succession the
three cabinet posts, asgriculture, commerce, amd labor, which
were established after 1886, and which consequently were not
covered by the provisions of the earlier law. Under the National
Security Act of 1947 [Public Law 253, sec. 311, 80th Cong., 1lst
sess.] the Secretary of Defense replaces the Secretary of War
who along with the Secretary of the Navy is dropped from the
list of successors, .
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Committee 6L Style, In the Convention some objected to this
provisgion o the ground that the legislature would be limited
to making t€mporary appointments of "officers" of the United
States., MeQlson tells us that the objectors wished the Congress
to be free o designate persons other than officers. In spite
of this objJection the motion was carried by a vote of six to
four.5¢ the Committee of Style, which had no authority to
change swstantive provisions, deleted "of the United States"
and the alte€ration went unnoticed,8d

when the First and Second Congresses considered succession
legislation, objection was made to placing the presiding legis-
lative offfcers in the 1line of succession on the ground that
they were not "officers" within the meaning of the Constitution.
Representstives White, Williamson, Smith, and Carroll argued
th\at deﬂmating the President pro tempore successor to the
President wa s directly repugnani: to the Constitutipn.- Only
Representatlves Livermore and Sherman took the opposite position.
Gerry thought the succession was not confined to officers of the
United States and said the term "officer" included state offi-
cers.84

The b411, which became the Act of 1792, originated in the
Senate. The Hamiltonlian upper chamber hsd placed its own pre-
siding officer first after the Vice Preslident in the line of

succession; 35 but the Jeffersonian House amended the act,

82 ygx PFarrand, The Records of the Federal Convention of
1787 (1911), II, 532, 535, 573.

83 v1d., II, 598-599.

84 2 Aninals of Cong. 1853-1855, 1864,
85

§, Jour., 1st and 2nd Cong., 347.
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substltuting the Secretary of State for the President pro tem-
pore of the Senate. We have no record of the Senate debates;86
but it is clear that some members of the House doubted the con-
stitutionality of designating leglslative officers as succes-
sors to the President.5”7 Abreham Baldwin, Theodore Fitzsimmons,
James Madison, and Hugh Willlemson, all former members of the
Philadelprhis Convention, voted for the motion to strike out the

President pro tempore as the President's successor.88 All the

86 No record of Senate debates was kept at that time. The
Library of Congress, the National Archives, and the Senmate Llbra-
ry contain nothing on the Senate debates on the Succession Act
of 1792. The published papers of Senators in the Second Congress
have also been searched but no information on thls subject was
found. The unpublished papers of the following have also been
searched but also proved unrewardings: Richard Basset and George
Read (Historical Socilety of Delawasre); Oliver Ellsworth and
Roger Sherman (Connecticut Historical Society); William Few,
Jemes Gunn, and Abrsham Baldwin (Georgla Historical Soclety and
the Georgla Department of Archives and History); John Henry and
Charles Carroll (Maryland Historical Soclety); Caleb Strong,
George Cabot, and Elbridge Gerry (Massachusetts Hlstorical Soci-
ety); James Langdon, Palne Wingste, and Nicholas Gilman (New
Hampshire Historical Society); Fhilemon Dickinson and John
Rutherford (New Jersey Historical Society); Benjamin Hawkins,
Semuel Johnston, and Hugh Williamson (Southern Historieal Col-
lection, University of North Cerolina); Thomas Fitzsimmons (The
Historical Soclety of Pennsylvania); Joseph Stanton and Theodore
Foster (Rhode Island Historiecal Society); Plerce Butler and
Ralph Izard (South Carolina Historical Soclety); Stephen R. Brad-
ley and Moses Robinson (Vermont Historical Society and the Ben-
nington Historicel Museum).

87 sSee the remarks of Sturges, White, and Giles, 3 Annals
of Cong. <8l1.

88 1p14., 303. Elbridge Gerry and Nicholes Gilmen were the
only former members of the Convention who voted to keep the
President pro tempore 1ln the line of succession. Gerry was ab-
sent from the Convention on August 6, 1787, when the succession
clause was dlscussed; and Gilmen dild not attend the Conventlon
until July 23.

H
;
&
£
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Representatives who had been members of the Constitutional Con-
vention voted against placing the Speaker of the House in the
line of succession;89 and all but Elbridge Gérry voted to put
the Secretary of State in place of the President pro tempore as
successor to the President.?C The Senate refused to concur in
the House amendment, and the House agreed to the Senate version.
Three former members of the Federal Convention, Dayton, Fitzsim-
mons, and Gerry, voted to concur in the Senate version while
Baldwin, Gilman, Madison, and Wllliamson voted against concur-
rence.?l After both houses passed the bill, James Medlson wrote
Edmund Pendleton that the act was unconstitutionel for several
reasons, among which were: ‘

1, It may be questioned whether these are offlicers in

the Constitutional sense. 2. If officers, whether

both ecould be introduced. 3. As they are created by

the Constitution, they would probably have been there

designated 1if contemplated for such service, 1lnstead

of being left to Legislative selection.92

The committee repofts and the speeches in support of the
constitutionality of the plan, which ultimately beceme the law
of 1947, depended heavily on the argument that legislative offi-

cers were placed in the line of succession by the Second Con- /

gress, whose views on the Constitution have long been regarded /

—— o —————— e

89 Ibid., 303. They were Baldwin, Fltzsimmons, Gerry,
Madison, and Williamson. ,

90. 1bid., 402. They were Baldwin, Fitzsimmons, Gilman,
Madlson, and Williemson.

91 1big., 417-418. /

92 James Madison, Letters and Other Writings of... (1865),

I, 549.
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as authoritative.g5 In answer to this argument, opponents of
the bill pointed out that an act of the First Congress' was de-
clared unconstitutionaliin Marbury v. Madison, that the Act of
1792 resulted from Hamilton's antipathy for Jefferson not from
mature deliberation, and that Madlison and others who had been
members of the Federal Convention considered the Act of 1792
unconstitutiona1.94

During the congressional debates from 1881 to 1886, all
of the great aspeeches questloned whether the presiding legisla-
tive officers were "officers" in the constitutional sense,®®
and this doubt was one of the chief reasons for repesling the
law of 1792. The Biount case is most .frequently cited as
authority for the doctrine that members of Congress are not
"officers" within the mesning of the (onstitution. In this
case Senator Blount was impeached, Jsred Ingersoll and A. J.
Dallas, who represented the defendant, entered plea to Juris-
Aiction on the ground that a Senator 18 not an officer of the
Unilted Stsates and_hence>is not ligble to impeachment., After
four days of secret debate on the subject, the Senate by a
vote of fourteen to eleven decided to dismiss the case., The

Senate ascribed no reason for its decision; but it is generslly

e ———

93 see for example, Monroney and Sumners, 91 Cong. Rec.
7012, 7022; and the opinion of acting Attorney General McGregor,
H. Rept. 817, 80th Cong., 1lst aess., 2-4. See =2lso Edwards, 14
Cong. Rec. 965-9640 - T

94 gee for exémple, Hancock, Gwynne, and Hatch, 91 Cong.
Rec. 7014~7015, 7017-7018, 7027, 8273; Hesteh and Gwynne, 93
Cong. Rec. 7766-7770; (unbound), 8800.

95 For example, Beck, Jones, Maxey, Anthony, Gerland, end
Coke, 13 Cong. Rects. 123-126, 130, 137-142; Garland, Maxey,
Lapham, and Shermasn, 14 Cong. Rec. 877, 913-915, 921, 957; Mexey,
Morgan, and Eden, 17 Cong. Rec. 215, 221-223, 668. See 8lso
H. Rept. 26, 49th Cong., 1st sess., 1-3.
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accepted that the Senate ruled a member of Congress not to be
an officer of the United States in the constitutional sense.9®
The Representatives who acted as prosecutors in the Blount
case depended almost entirely on extrinsic alds for a definition
of officer. They quoted from dictlionaries, statutes and the like
to show that these "authorities" use the term "officer" in a
less strict sense. Others who have srgued since that a member
of Congress 1s an offlicer of the United States have used this
same approach.g7 The definition of officer found in diction-
aries and statutes cannot be accepted, because the Constitutlon
establishes a distinction between an officer and a member of

of Congress,98 and it is a well established rule of constltu-

96 8 Annels of Cong., 2244-2415. An able battery of con-
gressmen including Robert Goodhue Harper of Maryland and James A.
Bayard of Vermont presented the case for the House. See eape-
cially the brief of Dallas, 2270-2278.

o7 See the remarks of Edmunds and Jones, 14 Cong. Reec. 690,
880-881; 0all Bvarts, Edmunds, and Rowell, 17 Cong. Rec, 224,
250, 251 679; Michener, Monroney, Kefauver Walter of Pennsyl-
- vanie, Sumners, and White, 91 Cong. Rec. 7010 7013, 7016-7617,
7020. See also H. Rept. 817, 80th Cong., 1lst sess., 2-4; and
the opinion of acting Attorney General McGregor reprinted in the
above cited House report.

98 Art. I, sec. 3: "The Senate shaell chuse their other Offi-
cers, and also a President pro tempore..."
Art I “sec. 6: "...no Person holding any Office under the United
States, shell be a Member of elther House during his Contlnuance
in Office."
Art. II, sec. 1: "...no Senator or Representative or Person hold-
Ing an Offlce of Trust or Profit under the United States, shall
be appointed an Elector."
Art. II, sec. 2; "[The President] shall appoint Ambassadors, other
public Ministers and Consuls, Judges of the supreme Court, and
all other Officers of the United States, whose Appointments are
not herein otherwise provided for, and which shall be establishdd
by Law: but Congress may by Law vest the Appointment of such in-
ferior Officers, as they think proper, Iin the Preslident alone, 1in
the Courts of Lew, or in the Heads of the Departments."
Art. II, see, 3: "[The President] shall Commission all the Offi-
cers of the United States."
Art. II, sec. 4: "The President, Vice President and all civil
Officers of the Unlited States, shall be removed from Offlice on
Impeschment for, and Conviction,.."
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tional interpretation that intrinsie aids ars to be used in
preference to extrinsic 2ids.%9 211 three branches of the
Government have recognized the distinction between offlcers
and legislators made in the Constitution, 1%

The Courts have been especisally careful not to enlarge the
meaning of the term officer as used in the Constitution. They
have defined an officer of the United States as a person appolinted
by the President and the Senate, by the President alone, by the
courts, or by a department head, and commissioned by the Presi-
dent.]'Ol The courts have not departed from this rule, yet they
have recognized that the word officer may have a less restricted
meaning in certain statutes. In such cases the courts have been
careful to distinguish the constitutional and statutory use of
the term and have in each case restricted their interpretation

to the case at bar. The question was ralised in United States v.

Lamar and the case 1s frequently cited in support of the conten-

Amendment XIV, sec. 3: "No person shall be a Senator or Represent-
atlve in Congress...or hold any office, civil or military, under
the United States...” Italiecs in all cases mine.

99 McPherson v. Blacker, 146 U. S. 1, 27 (1892).

100 See the opinion of Attorney General Brewster, holding
that members of Congress are "officers of the Government"™ within
the meaning of a statute but are not "officers of the United
States" in the constitutional sense. 17 Op. Atty. Gen. 419 (1892).
Congress decided that the law forbidding Officers of the United
States from soliciting or recelving contributions for pollitiecal
purposes, did not apply to members of Congress. H., Rept. 677, &3rd
Cong., 2nd sess.; 51 Cong. Rec. 8831. See also the arguments of
Saulsbury and Bayard, Cong. Globe, 38th Cong., lst sess., 320-331,
A31-A37. The question here was whether Senator Bayard was an of-
ficer within the meaning of the test oath law, but the question
was argued as to whether he was an officer in the constitutional
sense.,

101 gnited States v. Germaine, 99 U. S. 508 (1879); United
States v. Mouat, 124 U. S. 303 (1888); United States v. Smith, 124
U. §. 525 (1888); Burton v. United States, 2027 U. 5. 344 (1906);
Totus v. United States, 39 Fed. Supp. 7 (1941).
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tion that a member of Congress i1s an officer of the United
States. JIn the Lamar case, the Court actually held that mem-
bers of Congress are officers of the Unlted States within the
meaning of section thirty-two of the criminsl code. Justice
Holmes, speaking for the Court in the first Lamar case, sasnd
Justice White, speaking for the majority in the second, were
careful to distinguish this ruling from the earlier rulings
which had held that members of Congress were not officers in
the constitutional sense.l0%

Whether or not a member of Congress is an "officer of the
United States" within the meaning of the Constitution, however,
is not the question involved in succession legislation. A dis-
tinction may be made between the rank and file members and the
presiding officers. Representative Peters argued 1n 1886 that
the Spesker and President provtempobe may be officers in the

constitutionel sense even though Senators and Representatives

2021 40a States v. Lamar, 240 U. S. 60 end 241 U. S. 103
(1916). " For an explanation of the Lamar cases, see United
States v. Gradwell, 234 Fed. 466 (1916). See also Unlted States
v. Hendee, 124 U. S. 309 (1888). ExaminatIon of the government
briefs In the Lamar cases shows thst the Government depended
almost entirely on extrinsic aids, dlctum, state cases,and
statutory usage for a broader definition of the word officer.
Lamar's briefs,on the other hand,depended on intrinsic aids
and Federal court rulings. In spite of the carefully limited
ruling of the Court in the Lamar cases, John W. Davls, who was
the Solicitor General in 1916, recently said, "while the Lamar
case deals wlth the statute end not with the Constitution 1t~
self, I think it stands for the doctrine that 'members of Con-
gress are officerse.! I do not asccept the contrary view that
that term is applicable only to those who hold office by reason
of appointment rather than election." New York Times, July 17,
1945,
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are not.19% 1In the Acts of 1792 and 1947 the successors are
nemed as the presiding officers not as members of Congress.

Thus the real question is whether these are "officers of the
United States" in the constitutional sense., Employing intrin-
sic aids, the question would have to be answered in the nega-
tive., The Constitution distinguishes between the President pro
tempore and an officer by saying, 'the Senate shsll chuse their
other officers, and also a President pro tempore .,"104 Con-
fronted with this lasnguage, some have argued that the Speaker

is an officer even though the President pro tempore 1s not.

They contended that the Constitution itself refers to the S3Spe ak-
er as an officer by declaring, '"the House of Representatives
shall chuse their Speeker and other Officers." The antécedent
of "their" 1s clearly "House of Representatived' and not "United
States."lo5 Thus, the Constitutlion does not even recognize the
President pro tempore as an officer of the Senate and recognizes
the Spesker only ss an officer of the House, not as an officer
of the United States.

Other sections of the Constitution support this interprete-
tion. Article II, section 3, declares that the President '"shall
Commission gll the Officers of the United States"; but the only
commission the Spesker or President pro tempore hes is the com-

‘mission issued by the Governor of his state. Furthermore, the
Constitution forbids an officer of the Unlited Stastes to be =

103 19 Cong. Rec. 671.
104 ar¢, I, sec. 3.
105 ppt, I, sec. 2.
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member of Congress, but the President pro tempore always is a
Senator and the Speaker is a Representative.106 The conclusion
must be that the Constitution does not contemplate the presiding
legislative officers as officers of the United States.

This conclusion is supported by all the commentetors. Not
one of them defines "officer of the United States" in sueh a
way a3 to include members of Congress or the presiding officer
of either house.107 Since neither members of Gonéréss nor the
presiding legislative officers are "officers of the United States"
in the constitutional sense, they are 1lnellgible for designation
to act as President. But even if they were constitutlonsally

eligible, the Succession Act 1s an evasion of the intent of the

106 spt, I, sec. 6. Of course the Constitution does not
require that these leglslative officers be members of thelr re-
spective houses; but in practice, they always are.

107 qnos, Sergeant, Constitutionsl Law (1822), 363-364;
William Rawle, A View of the Constitution (1825), 203; Joseph
Story, Commentsries on the Constlitution of the United States
(1833), I, 257-260; John Norton Pomroy, Introductlon to the
Constitutional Law of the United States (1870), 481-2; Roger
Foster, Commentsries on the Constitution (1895), 566-73; Henry
Black, Handbook of American Constitutional Law (1895), 121;
John Rendolph Tucker, The Constitution of the United Ststes
(1899), I, 412~-414, and II, 713; David K. Watson, The Constitu-
tion of the United States (1910), II, 972, 1032; Charles
Kellogg Burdick, The Laew of the Amerilcen Constitution (1922),
86-87; W. W. Willoughby, The Constiftutionsl Law of the United
States (2nd ed., 1929), III, 1448, 1466, 1505. Kent, Cooley,
end Hare did not deal with this subject in their works. See
also Henry Davis, "Inability of the President," S. Doc. 308,
65th Cong., 3rd sess., 1l; Unsigned, "Succession to the Presi-
dency," 24 Albany Law Jour, 119, 120 (August 6, 1881); J. Alex-
ander Fulton, "Presidentiel #nability," 24 Albeny Law Jour,
286, 288 (September 12, 1881); Charles S. Hamlin, "The Presi-
dential Succession Act of 1886," 18 Harvard Law Rev. 182, 183
(January, 1905); Lindsay Rogers, "Presidentisl Inebllity,"

2 Review 481 (May, 1920).
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Constitution. The Pederal Conventilon originally made the
President of the Senate, who was elected by the Senste, the
President's first successor. After the theory of separation
of powers was introduced snd provision made for the independ-
ent election of the President, objection was made that a legls-
lative officer should not be allowed to succeed to the execu-
tive powers. Such an arrangement, it was argued, was fepugnant
to the 1independence of the two branches. To.meet this objection,
an independently elected Vice President was provided and made
the President's first successor.198

As pointed out previously, the only officers who are "offi-
cers of the United States" in the constitutional sense are those
appointed by the President and the Senate, by the President alone,
by.the departmént heads, or by the courts of law, and commis-
sioned by the‘President. Such persons are the only ones elligi-
ble to be deslgnated to act as President. This striect defini-
tion of officer not only eliminates legislative offlcers but
also rules out proposals for choice'of the scting President by
the House of Repfesentatives or by a joint session of Congress.lo9
This definition of the word "officer" includes only certain

executive and Jjudiclsasl officers and means thet only they can:

be designated as possible successors to the President.

108 payrand, o eit., II, 186, 427, 496-502, 511-516, 521-
529, B535-538, 573-575, 659; III, 394. The Act of 1947 is clearly
constitutional in its application to the case of a President-
elect because the Twentleth Amendment empowers Congress to declare
what person [not what officer] shall act as President in certain
contlngencles.

109 phe one plan was embodled In 8. 1343, introduced by Pat
McCarran of Nevada; and the other plan in S. 1345, introduced by
Elbert D. Thomas of Utéeh.
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2, CONGRESS LIMITED TO ANNEXING THE PRESIDENTIAL
POWERS AND DUTIES T0 ANOTHER "OFFICE"

A second constitutionsal objection to the Succession Act
of 1947 1s that the person on whom presidential powers devolve
must continue to hold the office to which these powers are an-
nexed whlle the law requires him to resign this officé. Before
1945 there was almost universal agreement that Congress 1s
given power merely to annex presldentlal power to an offiece,
not to designate what offlcer shall become the President.llo
‘Nelther the earlier laws nor any proposals which were seriously
considered before 1945 provided for the resignation of an act-
ing President from the office which entitled him to act as such.
Apropos of the first successlon law Madison wrote:

Either they [the designated legislative of ficers]

will retain their Leglslative stations, and then

incompatable functions will be blended; or the in-

compatability will supercede these stations, and

then those being the substratum of the adventitious

functions, these must fall also. The Constitution

says, Congress may declare what officer &c., which

seems to mske it not an appolintment or a transla-

tion, but an annffation of one office or trust to
another office.l

Madison's argument was repeated among the objections railsed
to this law from 1881 to 1886. Various members of Congress
pointed out that under the Act of 1792 the acting President;
as a member of the Senate, passed on his own nominations and
treatlies, that the Senate could oust an acting Président by

electing a new presiding officer, and that the President pro

110 The one exception was Egbert Benson who said he sup-
posed that whenever the designated offlicer was acting as Pres-
ldent, he would resign his other office. 2 Annals of Cong.,
1866. ,

———r—

111 yagison, op. eit., I, 549. TItalics Madison's,
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tempore of the Senate could not continue to act as President
after the explration of his term as Senator. Such objections
are without merlit unless based on the assumption that the Pres-
ident pro tempore must retain his legislative office while agct-
ing as President of the United States. Many members of the
Forty-seventh, Forty-eighth, and Forty-ninth Congresses ex-
pressly stated that these objections could not be met by resig-
nation from the post of President pro tempore because hlis right
to act as President depended on his incumbency of the leglsla-
tive office. Thls seems to have been one of the compelling
reasons for enacting the law of 1886. It was felt that the
Under Secretary of State could relleve the Secretary of State
of his departmental duties while the latter acted as President,
but that a legilslative officer could have no such rellef from
his legislative duties.11® This interpretation of the Consti-
tution was clearly summarized by Henry L. Dawes of Massachusetts
in the following lengusage:

Everyone agrees that thls devolution of power upon this

official is not upon the person but upon him ex officio

.+s.He can not, therefore, abandon the office which he

held, by virtue of which the statute clothes him tempo-
rarily with the exerclse of executive authority, because

Ptk S et o > wren—— b STV S S DRI S PO st

112 por example, see the remarks of Beck, Maxey, and Hoar,
13 Cong. Rec. 126, 130, 4975, respectively. Senator Hoar,
author of the Act of 1886 and recognized authority on the sub-
ject of presidentliael succession,spoke as follows: "It 1s not a
person holding sn office at the time succeeding to the Presi-
dency, but it is an officer continuing in that office who is to
perform as an annex or 1incident merely to another office the
great duties of the Presidency itself. The moment he lays down
or becomes incapable to perform the duties of the prineiple of-
fice to which the Presidency 1ls annexed, that moment he must
lay down or be incapable of performing the duties of the Presi-
dency 1itself..." 14 Cong. Rec., 689. See 8lso the remarks of
Morgan and Sherman, 14 Cong. Rec. 883-836, 957; of Hoar, Morgan,
Seney, and Dibble, 17 Cong. Rec. 180-182, 223, 675, 684. This
point wes emphasized by the House committee reporting the bill
which finally became the Succession Act of 1836. H. Répt. 26,

49th Cong., 1lst sess. See also Lindsay Rogers, op. cit., 481.
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the.,seby he ousts himself from the position in which
he can exercise that executive authority.ll3

Tucker 1s the only commentator who mentions this subjsct.
He says that in case of succession beyond the Vice President,

the office of President does not devolve on the officer desig-

nated by the Congress, but virtute officii the officer "acts
as President," and that the presidential office 1s vacant, but
its functions are performed by the officer designated by iaw.
He holds that the officer can no longer act as President 1f he
ceases to be such "officer," because incumbency of the office
is his title to act as President.ll4 |

In 1945 a new ihterpretation bf the successlion clause was
advanced. Previously the preslidential status of such an offi-
cer was denied as part of the argument supporting the conten-
tion that the Vicé President becomes President when the powers
ahd duties of the President devolve upon him.l15 After the
acceptance of seven Vice Presldents as FPresident, however, it
was sn easy step in 1945 to argue that anyone who acfs as Pres-~
ident thereby becomes the incumbent of the office, Truman's
proposal and the bills introduced to carry out his plan were
based on the principle that the deslgneted officer would not
merely assume the presidentilasl powers ex offielo, but would be-
come the President; and, therefore, hls retention of the of fice
by virtue of which the presidential powers devolved upon him

was lrrelevant.

113 14 gong. Rec. 955.
114 pycker, op. elt., II, 713-714.

115 See pp. 47-73, supra.
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thereby he ousts himself from the position in which
he can exercise that executive sauthority.1l13

Tucker 1s the only commentator who mentions this subject.
He says that in case of succession beyond the Vice President,
the office of FPresident does not devolve on the officer desig-

nated by the Congress, but virtute officii the officer "acts

as President," and that the presidential office 1s vacant, but
its functions are performed by the officer designated by law.
He holds that the officer can no longer act as President if he
ceases to be such "officer," because incumbency of the office
is his title to act as President.l14

In 1945 a new interpretation bf the succession clause was
advanced, Previously the presidential status of such an offi-
cer was deniled as part of the argument supporting the conten-
tion that the Vice President becomes President when the powers
and duties of the President devolve upon nim.11% After the
acceptance of seven Vice Presidents as President, however, it
was an easy step in 1945 to argue that anyone who ac£s as Pres-
ident thereby becomes the incumbent of the office. Truman's
proposal and the bills introduced to carry out his plan were
based on the principle that the designated officer would not
merely assume the presidential powers ex officlo, but would be-
come the President; and, therefore, his retention of the office
by virtue of which the presidentlal powers devolved upon him

was irrelevant,

h 8 e e st 2h

113 14 Cong. Rec. 955.

114 pyoker, op. oit., II, 713-714.

115 gee pp. 47-73, supra.
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Arguments offered in the Seventy-ninth Congress in sup-

port of the plan were generally confusing on this qu.estion.ll6

116 For example, the following exchanges took place in the
House of Representatives:

Taber: "The Constitution provides that whoever might be selected
for succession must be an officer. This bill provides that the
Speaker cannot become President or acting President without first
resigning as Speaker,"

Sumners: "Yes,"

Taber : "Then he would not be an officer."

Sumners: "I believe he would."

Taber: "He would cease to be an officer when he resigns."
Sumners: "The thing will be simultaneous. I think that 1s in
conformance with our general philosophy." 91 Cong. Rec,..7023.
The implication of Sumners' position seems to be that the Spesak-
er would become the President, but not five minutes before he
admitted that the Spesker would not become the President., Ibid.,
7022,

During the same debate another interesting exchange took
place .

Teber: "The minute the Speaker resigns as a result of swearing
in, under that provision he ceases to be an officer, if he was

an officer before, and he has no authority whatever, and this
bill would be an entire nullity."

Lewis then moved to strike out the resigneation provision in

order to meet Taber's criticiam.

Judd: "I do not believe 1t 1s true that he then 1s the President.
The Constitution states he 'shall then act as President! but he
is not the President. It says 'such officer shall act' as Presi-
dent but 1f he has resigned how can he still be 'such officer'?"
Taber said the whole trouble with the Sumners-Lewis thesis was
that it dild not recognize that the Constitution says such offi-
cer shall act accordingly, that it does not say he shall become
the Prﬁsident. Lewls answered that ‘this was all "splitting of
hairs.

Hancock: "Suppose a man is designated to act as President during
the disability of the President. Are there then two Presidents
of the United States?"

Lewis: "We would have an acting President of the Unlted States
and a real President who would resume his office when the dlsablil-
ity was removed."

Finally Judd argued that the constitutional provision agalnst
members of Congress holding offices under the Unlted States does
not mean that the Spesker must reslgn his office, for the Speaker
would not hold the presidentisl office, he would merely act as
President. Ibid., 7026-7027. See also the arguments of Hencock
and Hatch, Ibid., 7015, 8273-8274 .-

Professor Sor Edwaerd S. Corwin aslso took the position that the
"officer" would have to keep hils original office, a thing that
would be especially objectional, he thought, in the case of the
Speaker. United States News (July 13, 1945), 36 .




p—
| _17.

The report of the House committee assumed such offi cer would
hold the presidentiasl office and argued, therefore, that he
would have to resign his legislative post because the Consti-
tution denied membership in Congress to an officer of the United
States.117 In the Eightieth Congresé Senator Wherry unequivo-
cally stated that he thought the "offlcer"™ would not have to
continue to hold his cqualifying offlce because he would become
the Presid’ent cf the United ‘States.lls

Wherry'!s interpretation of the constlitutlonal clause 1s
the one on which the Presidentlael Successlon Aet of 1947 is
based. It provides thet the teking of the presidential oath
by such officer shall be held to constitute his resignation
from the office, by virtue of the holding of which he gualifies
to act as President,11°

The state courts are not all agreed that the acting Gover-
nor becomes the Governor. In some of the states the courts
have held that the succeedlng officer becomes the Governor by
force of the functions devolved upon hime. In these states there
is no need for the successor to continue to hold the office by

“virtue of which he qualified to become Governor.120 In fact,

117 H, Rept. 829, 79th Cong., lst sess,, 4. This in itself
is, of course, a denial that the Speaker 1s an officer of the
United States.

118 9z Cong. Rec. 7771. See also Hearings on S. Con. Res. 1
«es, 80th Cong., 1lst sess., 41 and 43.

119 geetion a(3a).

120 por example, Chadwick v. Earhart, 11 Ore. 339 (1884),
in which it was held that the acting Governor was to perform the
gubernatorial dutles for the remainder of the term and not only
80 long as he should continue to be the Secretary of State.
State v, Olcott, 94 Ore. 633 (1920), in which it was held that
the Seceretary of State actuslly became the Governor for the re-
mainder of the Governor's term even though his term as Secretary
of State expired before such daste. ~But see the dissenting opin-
ion of Justices Bennett and Burnett, pp. 645 ff, of the report.
See also pp. 67-70, gsupra.




218.
continuance in his former office would probably be incompati-
ble with holding the gubernatorial office., In other states,
where the courts do not recognize the successor as becoming
Governor, it has been held that resignation from the office to
which the gubernatorial powers are appendant prévents the per-

son from exercising gubernatorisl power.121

Both rulings are
logical; they are merely based on a different view of the status
of the successor, One views the successor as becoming the Gov-
ernor, while the other does not. The same logic should bind
the law of presidential succession; but the Act of 1947 1is

lbased on two irreconcilable premises. It recognizes the desig-
nated officer as becoming Presldent by providing for his reslgna-
tion from his legislative or Cabinet post, whlle at the seme time
it denles that he 1s the President by not giving him the tenure

guaranteed to a President.

121 pyutrell v. Qldham, 107 Ark. 386 (1913) in which it was
neld that the Constitution devolved gubernatorial duties upon
whomever holds the Presidency of the Senate, and a change 1in the
Presidency of the Senate works a change in the perfarmance of
the duties of the Governor; when a new Preslident of the Sensate
is chosen, he takes over the gubernatorial functions. See the
brief of the appellant setting forth the position adopted by
the court. People ex rel. Parks v. Cornforth, 34 Colo. 107
(1905), in which the court ruled that the powers and dutles of
the Lieutenant Gecvernor devolve upon whomever is the President
pro tempore of the Senate, snd the right to exercise these powers
passes to a newly-elected President pro tempore. Clifford v,
Heller, 63 N, J. L. 105 (1899), in which the court ruled that the
President of the Senate upon whom the gubernatorial functlions de-~
volved forfeited his right to act as Governor by resigning his
senatorisl office and thereby ceasing to be President of the
Senate ., Robertson v. the State ex rel. Smith, 109 Ind. 79
(1887), see dictum at p. 111 in which Justice . Mitchell sald, "If
an office 1s appendant,..to another office, the determlnation
of the first office will determine the second." See also
pp. 70-72, supra.
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3« PRESIDENTIAL TENURE AS A LIMITATION
ON THE POWER OF CONGRESS

The effect of presidential tenure on the power of Congress
depends on whether the successor actually becomes the President
or merely acts ex officio, If the designatedkofficer4actua11y
becomes the President, he has a term of four years under the
Constitution and he can be removed only by a two thirds vote of
the Senate upon impeachment. His tenure cannot be merely the
remainder of the term or, in the case of a Cabinet»officer,
only until a Speaker or President pro tempore qualifies to dis-
place him as provided in the Act of 1947. If the designated
officer does not actually beéome President, perhaps Congress
may by law restrict his presidential service to a perlod of less
than four years.

There are two conceivable ways of limiting the tenure of
the succeeding officer as secting President. The first 1s to
restrict his right to act as Presldent to the time when some
other official qualifies. Congress has done this in the law. of
1947, but this provision of the law is of doubtful constitutlon-
ality.122 During the debates on presidential succession from
1881 to 1886, Senator Edmunds of Vermont suggested a provislon
allowing the Secretary of State to act if there were no Presldent
pro tempore or Speaker but requiring that he surrender the pres-
idential powers to the President pro tempbre or Spesker as soon
as one of these legislative officers was chosen. Hoar answered

by saying that he did not believe Congress had the power to

122 gection d(2). See also He. R. 3587 and the House commit-
tee report thereon, H. Rept. 829, 79th Cong., lat sess., 2-3,
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designate several successors, each of whom will serve until
some other officer qualifies. He continued by pointing out
that Congress 1s given power to designate an officer to act
until the disability of the President or Vice President is re-
moved or & President elected, but not until another offlcer
qualifies.l23

The second concelvable way of limiting the tenure of the
acting President 1is by moviding for a special presidential
election when the Presidency and Vice Presidency are both va-
cant. The question of tenure is unavoidably raised in any con-
sideration of the power of Congress to provide for such electilon.
If the designated officer becomes President, he has presidential
tenure., If he does not become the President, he cannot claim
this prerogative, and perhaps Congress has power to provide for
the election of a Presldent to replace him., This presented a
problem in 1947,  The original Truman plan called for a speclal
election in certain cases, but the proposal was not incorporated
in the Presidential Successlon Act of 1947 because there was

doubt as to the power of Congress to enact such a provision.124

123 14 Gong. Rec, 880. In the 49th Congress Hoar explained
thet if there was no Secretary of State when the presidentiel va-
cancy occurred, the Secretary of the Treasury will act as Presi-
dent and, when he appoints a Secretary of State, the new Secre-
tary of State would not displace him. "You never go back up the

ladder after you have gone down." 17 Cong. Rec. 220. See also
ibid., 677, 693,

124 The original Sumners blill contained special election
provisions and the report of the House committee thereon ruled
in favor of congressional power to ensct the provisions. H. Rept.
829, 79th Cong., 1lst sess., 4. Represenatlive Sumners argued in
Tavor of the constitutionality of such a special election on the
basis of the '"general philosophy of the system we are operating
under, which contemplates that i1t would be better to hsve some-
body elected by the people act as President than an sppointed
person," 91 Cong. Rec. 7023. Eventually the controversial elec-
tion provision was stricken from the bill on grounds of both
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Under the present law the offlcer upon whom presidential powér
devolves 1s to act as President for the remsinder of the term
during which the vacancy occurs with such exceptions as men-

tioned above.l25

C. THE POWER OF CONGRESS
l. TO PROVIDE FOR SPECIAL PRESIDENTIAL ELECTIONS

The Constitution authorizes Congress to designate arn offi-
cer to mct as President in certalin contingencies, and states
that such officer shall act untll a President shall be elected.
The Constitution does not say if the President 1s to be elected
at the next quadrennial election or at a specisl election. Al-
though Congress 1s not given power to provide for a specigal
election, the framers of the Constitution doubtless intended
that special presidentisl elections would be called. The origi-
nal clasuse stated that the designated offlcer should act as
President "until the time of slecting a President shall arrive,"
Madison ob jected to this phraseology because it would prevent
the filling of a vacancy by special election and moved to sub-
stitute the adverbial eclause found 1ln the Constitution today,
"antil...a President shall be elected." Madison's amendment
was agreed to by a volce vote 1286  In the Virginia Convention,
Mason objected that in case of vacancy in the first two execu-

tive offices, there was no provision for the speedy election of

constitutionality and policy. Ibld., 7018-7028. The Wherry bill
which ultimately became the Act ~of 1947, did not contaln these
provisions because Senstor Wherry thought Congress lacked thils
power. 93 Cong. Rec. 7784.

125 gegtions e, 4 (2).
126

Farrand, op. ¢it., II, 535.
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snother Presaident. Madison answered, "When the President and
Vice President die, the election of asnother President will
immediately take pla ce 127

It séams ¢lear that Madison's amendment was adopted to per-
mit the fllling of vacancies by spe clal election, but constitu-
tional authorities have been divided on the question of the
power of Comigress to provide for such elections. In 1833 Jus-
tice Story suggested that Congress might lack this power and |
thought the question could best be resolved by constitutionsal
aaxm«:-,ndment.]'28 Burgéss questioned the constitutionality of a
special pre sidential election on the ground that the fourth of
March [now January 20th] of every fourth year 1s by implication
made the beginning of every presidential term .19 Willoughby
did not think mere removal of an obstacle to the holding of
such an election by striking out the provision that the acting
President shall serve "until the time of electing a President
shall arrive" could be held in itself as conferring the power

in question upon Congress 130 on the other hand, Rawle and

\ 127 jonathan Elliott, The Debates in the Several States
(2nd ed., 1.881), III, 487.

128 story, op. cit., II, 335-337. Story also believed a
President could not be chosen under the statute unless a Vice
President was chosen also, because the Constitution requilres
thaet these two things be done together.

129 yohn W. Burgess, op. cit., II, 241. In 1934 the high-
est court of Montana accepted this position, ruling no special
election gould be held because the term provided for in the
state congtlitution was four years and applies to the office, not
to the peyson. The state constitution, however, provided that
the succegsor was to act as Governor "for the residue of the
term, or ymtil the disability shall cease," State ex rel. Lamey
V. Mitche}d, 97 Mont. 252 (1934). -

130 w41loughby, op. cit., III, 1468. In support of Wil-
loughby's theslis 1t may be pointed out that the Convention de-
leted the provision glving Congress the legal tender power
(Farrand, op. cit., II, 310}, but the Supreme Court upheld the

legal tenaer power. Legal Tender Cases, 12 Wall. 457 (1871).
See also the opinion ©

ChaTlés Warren, 91 Cong. Rec, A3639-a3641.
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Burdick discuss statutory provisions for such special election

without questioning the power of Congress to enact the necessary

pr'ovisicmen.»1'"’>l

Construction given to the succession clause by early Con-
gresses, whose views are regarded as authorltative, favors con-
gressional power to proﬁide for a specisl election in case both
the Presidency and Vice Presidency are vacant. The Act of 1792
contained special election provisions, snd nobody at the time
seriously gquestioned the power of Congress to enact these pro-
visions.l52 The only constitutional question di scussed was
whether the presiding officers of the two houses were eliglble
to act as President, and this questlon was resolved within the
framework of the Hamilton-Jefferson controversy; but partisan-
ship played no part in the declsion favoring the congresslional
power to call a special election. 1In 1856 the Senate Committee
on the Judiciary held the provisions for a speclal election con-
tained in the statute constitutioconal. The Committee pointed
out that the status and tenure of the "officer" acting ass Pres-
ident would not prevent Congress from providing for & speecial
election to select a President.l®3 For seventy-eight years the

constitutionallity of the law went almost unchallenged. But 1in

131 Rawle, op. cit., 49-50; Burdick, op. clt., 60-61. See
also Hamlln, op. cit., 182 195; Lindsay Rogers, op. cit., 482.
The Supreme Court of Wyoming took the position that in the ab-
sence of a constitutional provision for filling a vacancy in
the office of Governor, it was wlthin the power of the legisla-
ture to do so by law. In re: Moore, 4 Wyo. 98 (1893).

132 1n the First Congress Smith of South Carolina, however,
expressed the oplinion that the Constitution forbld a specisl
presidential election. 2 Annals of Cong. 1854.

133 5. Rept. 260, 34th Cong., lst sess., 5-6.
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1867 the House Committee on the Judiciary was unanimously of
the opinion that Congress had no power to fill a vacaney by
speclal election.1%4

In the five years from 1881 to 1886, when the whole suc-
cession problem was discussed, opinion was widely divided on
the power of Congress to provide for special presidential elec-
tions. One objection ralsed was the possible separation of
presidential and congressional elections and the resulting po-
litical confusion which would accompany a multiplication of
elections.}®® The initisl Hoar bill provided that the desig-
nated officer was to act as President until the end of the
original term.1%® The bill was amended to meet the objections
of those who wished to retain the provisions for a speclal elec-
tion as under the Act of 1792. The amendments proposed that
the acting President sérve only until the disgsbility was re-
moved "or s President shall be elected,"197 and that he call a
special session of Congress if that body were not in session or

due to convene within twenty days.158

PO

134 gong. Globe, 39th Cong., 2nd sess., 691.

135 por example, see the remarks of Beck and Hoar, 13 Cong.
Rec. 122, 4975; of Hoar, Garland, and Maxey, 14 Cong. Rec. 689,

878-879, 915-916, 954, 1008-1009; of Maxey, Morgen, Evarts, and
Eden, 17 Cong. Rec. 216, 224, 248-249, 669. See also H. Rept.
26, 49th Cong., lst sess., 4. For an exposition of the opposite
thesis, see the remarks of Morgan, Blalr, Sherman, Jones, and
Ingalls, 14 Cong. Rec. €91, 884, 886-887, 957, 959, 960. See
also the general discusslon, ibid., 1011-1014; and the remarks
of Edmunds, Peters, and Adams, 17 Cong. Rec. 250-251, 670, 678.

136 5. 2035, 47th Cong., for text, see 13 Cong. Rec. 4975.
137 14 Gong. Rec. 1006-1014.

158 When Ingalls offered the amendment, Senators Garland
and Laphsm protested that it was unconstitutional to try to direct
the acting President when to call Congress, for this is a power
left to presidentlial discretion under the Constitution. Ibid.,
1009. Edmunds of Vermont suggested that some legislative offi-
cer, such as the clerk of the Senate, should be given power
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The effect of these amendments is by no means clear,

When the amendments were adopted,; Senator Hoar sgid that Con-
gress, when convened, was free to declde whether to call an
election or not. Sherman thought Congress would not have this
power under the smended billl. The debates do not indicate

that agreement was reached.r®9 Later, Senator Hoar sald that
under his bill the provisions for g speclal election were abro~
gated and that the acting President was to complete the term.l?O
The House which passed the Act of 1886 seems to have understood
that the designated officer wgs to complete the unexpired por-
tion of the term unless he were only acting ad intexrim because
of a temporary inability on the part of the President or Viece
President.l41 An amendment to restore the special election
provision of the o0ld law was defeated in the Housge . 14%

In splite of this evidence that & special election was not
contemplated under the Act of 1886, 1t must be remembered that
the bill was amended to meet the objections of those who wished
to retain the provisions for s special election. The commenta-
tors have not agreed on whether a special election could be

called under the law or not. Tucker sald, if the di sability

to convene Congress in case of vacancy when there was no Presi -
dent pro tempore of the Senate or Speaker of the House. The
purpose was to allow each house to choocse a presiding officer.
Hoar answered that only the President [or one on whom presiden-
tial power had devolved] could convene (Congress. Ibid., 8830,
Senators Blailr and Jones thought Congress could convene under
its own power without a call from the acting President. Ibid.,
958, 1006,

139 1pi4., 1011.

140 17 Gong. Rec. 180.

141 1pigq., 665; H. Rept. 26, 49th Cong., 1st sess., 4.
142 17 gong. Rec. 678-679, 693,
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were temporary, the President was to be restored to his powers,
but, 1f 1t were a case of vacancy Or permanent inability, an
election was to be called.l4d Cooley, Black, and Watson, on
the other hand, sald the acting Preslident was to serve until the
disabllity of the President or Vice President was removed or a
President was elected at the next quadrennial election.l44
The Act of 1886 did nothing to resolve the question of con-
gressional power to call a special election. Instead of provid-
ingithat the acting President should serve untll a Presldent
was elected at the next quadrennial election or until a Presi-
dent was chosen by special election, the law sdopted the vague
language of the Constitution, "until & President shall be
elected." The result of this uncertainty was probtably to place
the tenure of the acting President in the hends of Congress,
If Congress were satlisfied with the acting President, probably
no special election would be ordered; but, if he faced a hostlle
Congress, such an election might be called.14® Whetever eriti-
cisms may be made of the Presidentlial Succession Act of 1947, it
has the merit of removing the uncerteinty as to the tenure of
fhe acting President which existed under the previous statute.
Constitutional suthorities are by no means agreed on con-
gressional power to provide for a speclal presidential election

when the Presldency and Vice-Presldency are both vacant, but the

143 pyeker, op. cit., II, 714.

144 phomas M. Cooley, Principles of Constitutional Law (3rd
ed., edited by Andrew McLaughlin, 1898), 52 n. 4; Black, op. cit.,
93-94; Watson, op. cit., 900-902.

145 por a eriticism of this aspect of the Act of 1886, see
Hemlin, op. cit., 182-195; and Willoughby, op. cit., III, 1469.
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preponderance of evidence supports the power. The proceedings

in the Philadelphia Convention and the Virginia Ratifying Con-
vention, early interpretation of the clause, and the opinion of

a number of careful students of the Constitution seem to con-
firm this conclusion. If one acqepts this position, logic com=
pels him to go a step further and hold that the officer desig-
nated to act as President does not become Presidenmt. The Power
to call the election precludes his cleim to the tenure gusranteed
by the Constitution to a de jure President. Since there has
never been a case of succession passing to the deslgnated Of fi=-
cer, no conflicting usage has been established. To say th&t Con-
gress has the power to provide for a speclal election 1s not to
say that Congress must exercise the power. Whether special elec-
tion provisions shall be incorporated in the succession laws
falls within the discretion of the legislature. When the Act

of 1792 was passed, Congress saw fit to enact specisl election
provisions.  When the Acts of 1886 and 1947 were passed, COngress
saw i1t not to enact these provisaions.

Having accepted the power of Congress to provide for &
specianl presidentiel election in cases of vacaney in both the
Presi dency and Vice Presidency, there 1s the further question
of the tenure of the specially-elected President., This question
was presented in the Truman plan in the Sumners bill, both of
which conceded the constitutional power to cell the election and
rrovided that the person so elected should serve for the unex-
rired portion of the term during which the vacancy occurred.

Since the special election was to concur with the congressional
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by_eleoticn, such a President would have a term of two years.
This p”b OFf the proposal is contrary to earlier interpretations
of the 00TAStitution.

priox to 1945, opinion was slmost unenimously in favor of
the coMtEtutional necessity of a four-year term for a specially—
elected PEe sjdent. In 1856, Senator Butler, reporting for the
Senate (OMmittee on the Judiciary, said that a President elected
at a sMela]l election must hold office for a term of four years,
since 'MS 15 the only term known in the Constitution for &
Presid®t e]ected by the electoral colleges to that high office.
The c/MiTLee denied that Congress had power to provide for an
electiit ©FL g President who would hold for the residue of any
existi’® Term, The election held under this authority, said
the comtl€tee, 1is like an election to provide for an approach-

146

ing refUl®x vacency. The opinion rendered in 1856 was almost

unanifisly sccepted by Congress during the debates on succes-
sion froa 1881-1886.147

frus8n 's plan provided for a special election to fill va-
cancie? ®#Ccurring early in the term, but the President so
electtd waS only to complete the unexpired portion of the term.
This Pire o©Of the plan was written into the Sumners blll but was

strickth from it in the House.148 When the matter was again
—————

e s, Rept. 260, 34th Cong., lat sess., 5.

e —
1 Remarks of George Boutwell, Cong. Globe, 39th Cong.,
2nd ¢0%e., 691; Beeck, 135 Cong. Rec, 126; Eden and Dibble, 17
Cong. lee . 669, 685. See also H. Rept, 26, 49th Cong., 1st
sesse 5s H. Rept 3633, 58th Cong., ard sess., 1; H. Rept.
7581, S e Cong., 2nd sess., 1l. T

% See the remarks of Hancock, Kefauver, Gwynne, and
Sprinittr On the constitutionality of electing & President for
a two-ys#r term, 91 Cong. Rec, 70156-7019.
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discussed, in the Eightleth Congress, no serious attempt was
made to provide for the filling of vacancies by electing a
President to serve for only two years. Senator Wherry, spon-
sor of the blll which ultimately was enacted, reverted to the
- earlier position. He sald that, i1f Congress has power to pro-
vide for a special election, the President so elected must have
a term of four years.149

Senator Wherry's conclusion on this point seems to be
sound and in sccord with the letter of the Constitution and with
previous congressional oplinion on the subject. It 1s adequstely
supported by the opinlion of students of the Constitutlon. It
is true that most writers on presidential succession have 1g-
nored the question of the tenure of a specially-elected Presi-
dent, but those few who have considered it have generelly con-
cluded that such a President has a term of four years.lso

The argument that a specially elected Presldent need not
have the four-year tenure guaranteed by the Constitution, be~
ceuse he would not be the President but only the officer desig-
nated by Congress, 1is untenable. He would be the Fresident,
becsuse the only election to the office recognized by the Con-
stitution provides for the selection of the President and Viece

President. "Officers of the United States" are sppointed by

149 g3 Cong. Rec., 7784,

150 Burgess, op. ecit., II, 241; Lewis R. Works, "The Suc-
cession of the Vice President Under the Constitution, " 38 Am.
Lew Rev, 8500, 503; Lindsay Rogers, op. cit., 482. See also
dicta 2 in two Oregon cases in support of this position: State

Oregon ex rel. Whitnez v. Johns, 3 Ore. 535, 583 (1870);
State v. Olcott, 94 Ore. 342 (1920). Tucker 1s alone
among the commentators 1n taking the contrary position. Op.
eit., II, 714.
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the President and the Senate, by the President alone, by the
department heads, Or by the courts of law. Officers in this
gsense are not elected by the electoral colleges. Thus a person
elected by the electoral colleges would not be an officer desig-
nated to act as President, but would be the President snd would
have the four=-year tenure provided invthe Constitution.
2. TO DESIGNATE AN OFFICER WHO LACKS -
THE CONSTITUTIONAL QUALIFICATIONS TO BECOME PRESIDENT

The final constitutional cquestion involved in the power of
Congress to provide for succession beyond the Vice President 1s
whether Congress is free to designate an offlcer who does not
possess the constitutional qualificatlons of eitizenship, age,
and residence., The Act of 1792 4id not réquire the acting Pres-
ident to hsve these qualifications. Watson said the law was
defective in thls respect. He wrote that, if the designsated
officer lacked any of the constitutional qualificetions, he
could not asct as President, notwlithstanding the provisions of
the statute.1lol Cooley raised the same question, but did not

attempt an answer.152

One might reasonably argue that the constitutional Quali-
fications as to citizenship, age, and residence apply only to
one who becomes President; and, since the officer designated by
Congress does not become the President but only acts as such, he
need not heve these qualificatlons. Logic may allow, but does

not dictate, this conclusion. There has been almost unanimous

151 watson, op. eit., I, 897.
152 gooley, Principles of Constitutional Law (1880), 51.
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agreement that one not soAqdalified could not exercise the
powers or discharge the duties of the Presidaacy.155 In any
case, the lawg of 1886 and 1947 make the possession of these
qualifications a statutory requirement if such were not already
a constitutional requirement.
D. CONCLUSION

The extent of congressional power to provide for succes-
sion beyond thne Vice President depends largely on whether or
not the succeeding officer becomes the President. The prepon-
derance of evidence end informed opinion favor the interpreta-
tion that the offlcer does not become President but merely acts
in that capacity. From this i1t follows that: (i) The acting
President does not acqulre the four-year presidentlal tenure,
and Congress csn, therefore, provide for a special election to
£f111 the vacency. (2) Congress may be able to designate as act-
ing President an officer who lacks the presidential qusalifica-
tions with respect to citizenship, age, and residence. Con-
gressional power to provide for presidential succession, how-
ever, 18 not without limitation. Congress cennot decl are what
person shall become President but can only annex the presiden-
tial powers and duties to another office. Therefore Congress
cannot authorize the officef to act as President after he ceases
to be such officer by relinquishing the office to which these

powers and duties are annexed.

153 por example, see: S, Rept. 260, 34th Cong., lst sess.,
4-5; the remarks of Senators Beck, Garland, and Coke, 13 Cong.
Rec. 122, 138, 140; of Senators Morgan and Edmunds, 14 Cong. Rec.

886, 9633 of Representative Grahem, 91 Cong. Reec. 7021.
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There are further limitations on congressional power to
provide for successioh. Congress may designate.only "officers
of the United States," as those officers are defined both by
the Constitution and by the courts, Any provision Congreass
makes for a special election must conform to the constitutionsal
requlrement of presidential tenure, which means that a speclally
elected President must have a term of four years. Finally, if
a speclal election is provided for, it must be e presidential
election in the constitutional sense, according to which a Pres-
ident and Vice'President must be elected at the same time.

While several plens for succession beyond the Vice President
are unacceptable under thils definition of congressional power,
others are entirely within congressional competence. The fol-
lowing chapter wlll attempt to evaluate these proposals for
providing a successor if vacancies or inabilities occur in the

Presidency and Vice Presidency simultaneously.




 CHAPTER VI “
THE POLICY OF VARIOUS PROPOSALS TO
PROVIDE FOR SUCCESSION BEYOND THE VICE PRESIDENT

-Two important policy considerations are involved in pro-
viding for sguccession beyond the Vice President. The first
relates to the offi cer who should be designated to act as Pres-
ldent. The second concerns itself with the term for which the
officer should act as President: whether he should be allowed
to exércisé presidential power for the remainder of the unex-
pired term or only until a President i1s chosen by special elec-
tion. - Four different theories have been advanced concerning
what officer should be designated. One 1s that a legislative
officer should be made the successor to insure that the acting
President is chosen by an elective process, The second 1is that
a subordinate executive officer should be designated to insure
continuity of executive policy snd maintensnce of separation of
powers., The third is that the succession should be placed 1in
the Supreme Court. The fourth is that the Constitution should
be amended empowerihg the electoral colleges to choose several
Vice Presidents.,

A. THE OFFICER TO BE DESIGNATED

Even if a legislative officer could constitutionally be
deéi‘gnate'd té act as President, there are objections to making
such a deslgnation. One objection to the provisions of the
Succession Act of 1792 wes that often there was neither a fres-
ident pro tempore nor a Spe aker. Such’was the case wheh Presi-
dent Garfield died in 1881 and when Vice President Hendrilcks
dled in 1885. Before the adoption of the Twentieth Amendment,

233,
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the old Congress explred on March third of the odd-numbered
years and the new Congress dld not convene untlil the following
December unless called into speclal session. This meant that
for nine months out of every twenty-four, there likely would

be no one to act as President 1f the necessity should arise.l

The problem was intensified by the usage that the President
pro tempore of the Senate ceased to be President pro tempore
when the Vice President resumed the chair or when the Senate
adjourned.2 Morebveg if the Preslident pro tempore were called
to act during the first two years of a presidentlial term and
his senatorial term expired after two years of the President's
term, the country might find itself without an acting President.
John J. Jenkins, who favored designating the President pro
tempore of the Senate, worked out a plan which provided for a
more or less permanent President pro tempore. Jenkins intro-
.Auced a proposed constitupional'amendment in four Congresses to
give effect to this plan. The Jenkins proposal called for assem-
bling the Senate 1n extraordinary session at twel%e o'cl ock noon
of the day on which one presidential term expireé and another
begins for the purpose of choosing a President pro tempore. If
the Senate failed to choose a President pro tempore, the Senator

of greatest saniqrity‘was?to become President pro tempare;5~ In‘

1 See the comments of Beeck, 13 Cong. Rec. 122, 125 Hoar, -
Garland, Maxey, Beck, and Sherman, 14 Cong. Rec. 689 877 914,
953, 956-957- and Hoar again, ibid., 960. '

2 S. Rept. 3, 44th Cong., 1lst sess.; 4 Cong. Rec. 311-316,
360-373. See also the remarks of Senator Jones of Florida, 14
Cong. Rec. 51 1006-1007.,

5 m, J. Res. 204, 55th Cong.; H. J. Res, 17, 56th Cong.,_
H. J. Res. 133, SVthi','ong.; H. J. Res. 264, BOth Cong.
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his argument before the House Committee on the Judlici ary, Jen-
kins pointed out that, under the Constitution, the Senate could
not choose a President pro tempore except in case of the Vice
President's absence or when he was acting as President. In his
opinion, there could be no Presideht-pro fempore when the Vice -
President was present in the Senate. Jenkins thought that his
plan would remedy this defect of the Constitution and provide

a successor to the President.? Although Jenkins was chailrman
of the Committee, his arguments did not induce the Committee to
report the resolution; and no action was ever taken to advence
his plan.

The objections to designating legislative officers which
Jenkins' proposal sought to remedy no longer exist. 'As Senator
Wherry polnted. out, this inadequacy of the Act of 1792 does not
apply to the Act of 1947. Since the Twentieth Amendment, the
‘new Congress organizes as soon as the 0ld one expires.’ Under
the Senate rule of 1890 the President prb tempore is a more or
less permanent official.® Whether the Senate rule of 1890 1s

constitutional 1s open to qu.estion.7 But, assuming that 1t is,

4 Hearings on H, i. Res. 264, 60th Cong., 2nd sess., 3-5.

5 Under the Twentieth Amendment the old Congress expires
every other January third and the new Congress meets on the same
day. This glves the Congress seventeen days in which to organize
and choose presiding officers before the inauguration of the Pres-
ident. For the remarks of Senator Wherry, see 93 Cong. Rec. 7700.

& Senate Masnual, 80th Cong., lat sess., 5n. The rule states
that the Sensate 1s competent to elect a Presldent pro tempore,
"who shall hold the office during the pleasure of the Senate and
until another is elected...." See also 21 Cong. Rec. 2144-2153,

7 Article I, section 3 of the Constitution empowers the
Senate to choose a President pro tempore when the Vice President
is absent or exerclsing the offlce of President of the United
States. It does not authorige the Senate to elect an alternate
~President of the Senate to preside when the Vice President is
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the rule and the_Twenﬁieth Amendment lessen the force of one
of the objectlions to designating the presiding legislative of-
ficers to act as President.

The Senate rule and the Twentlieth Amendment, however, do
not provide an acting President 1in case the legislativewoffi-
cer's term as a 3enator or Represéntative expires_beforq the
next presldential term begins.a, Constitutionally the pfficar
must contihue in'the officelto which the presidential power is
annexed. If the vacancy occurs during the first two years of
the presidential term, the Speaker's term as a Representative
will explre two years snd seventeen days before the next presi-
dential term begins; snd the President pro tempore's senatorial
term might expire at the same t;me. For example, the terms of
Messrs. Rayburn and McKeller expired on January 3,1947,}wh11g
the Roosevelt-Trumen term will not expire until Jsnuary 20, 1949.
In,any_case,‘the terms of leglslative officers expire séventeen
days before the President's. This could deprive thé Government
of an acting President. Since the Constitution does not require
that elther presiding offiéer be a member of the house over
whichlhe presides, elther house could‘provide that 1its presiding

officer continue as such after his term es Senator or Representa-

absent or exercising the office of President of the United States.
Section IX of Jefferson's Manual says that the Vice President's
office "is understood to be determined on the Vice President's
appearing and taking the chair, or at the meeting of the Senate
after the first recess.” Senate Manual op. cit., 312.

8 John Je Coburn introduced a bill to provide for such
cases. H. R. 572, 40th Cong. There 1is no copy of the bill in
the Library of Congress or in the Nationsal Archives., The Con-
é_essional Globe (40th Cong., 2nd sess., 780) describes it as

a bill to provide for the office of President...in case of the
expiration, before the next presidential election, of the term
‘of service of the United:States Senator acting as President."
The bill died in committee.
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tive expires. Sueh action in conjunction with the Twentieth
Amendment and the Senate rule of 1890 would eliminate the first
objection to designasting legislative officers as poasible sue-
cessors to the President.

The second objection to the Act of 1792 was that one or
both houses of Congress may be controlled by a party different
from that of the President., In case of succession this could
mean a change of party in control of the executive branch. This
objection, which also applies to the Aet of 1947, 1s frequently

ralsed by party regulars.9 During the past seventy~five years,

e e T

‘the President and the House;of Representatives have been of dif-
ferent parties approximately one quarter of the tims,lo and the
Senate has been controlled by the party opposing the administra-
tion sixteen percent of the time.ll Those who prefer parliamen-
tary government to our system of separation of powers may argue
that this is not a valid reason for not designating legislative
officers as possible successors to the President. After the con-
gressional election in 1946, Senator Fulbright argued that the
party rejected at the by—-election should not continue to control
the executlive and advocated the succession of a Republican Secre-
tary of State. The succession of a legislative officer in case

of partisan cleavage between the executive and legislature might

9 7o meet this objection to the Trumsn plan, James Farley
suggested that the Spesker succeed i1f he were of the President's
party, but the minority leader succeed 1f the Speaker were not
of the President's party. 23 Cong. Digest. 89, 91 (Merch,; 1946).

10 grant, 1875-1877; Hayes, 1877-1881; Arthur, 1883-1885;
Herrison, 1891-1893; Cleveland, 1895-1897; Taft, 1911-1913; Wil-
son, 1919-1921; Hoover, 1931-1933; Truman, 1947-1949.

11 Hayes, 1879-1881; Cleveland, 1885-1889; 1895-1897; Wilson,
1919-1921: Truman, 1947-1949,. ,
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promote harmony between the acting President and the Congress,
but 1t 1s allien to our Constitufion. The Federal Convention
delliberately re jected the i1des of legislative supremacy and -
gave the President a quasi-independent status in executive af-
fairs. The original plan was for the President of the Senate

to be the President's first successor. After a system of
separation of powers with an independently eiected Executive’
was declded upon, however, they determined that an independently
elected Vice Presidént should be the President'!s succéessor,

- Placing succession In the leglslative branch may on some
future occasion eliminate a desadlock 1f vacaency or inability
occurs when the Executive and the Leglsla ture arelof dif ferent
parties. But under certain conditions several such sucdessions
could shift the balance of power so as to alter our entire con-
stitutional system. The doctrine of sepsration of powers has
been eriticized on bbth.theoretical and practical grounds. Con-
sideration of the advantages and dlsaedventages of the system is
beyond the scope of this study. It may be polinted out, never-
theless, that the system 1s embodled in our Constitution and has
become a pert of our politicel tradition. It should not, there-
fore, 50 alteﬁed by succession legislation which fits momentary
parti san advantaeges. If paéliamentary government is to be
adopted, it should be done only after careful consideration of
the adventages snd disadventages of the system.l2 Constitutional

amendment rather thgn successlon legislatlon would be the prbpér '

-

12 on this point, see Elmer Davis, "Message to the Eightieth
Congress, " Herper's Magaezine (January, 1947), 21-29. See slso
. P. 46, n, 69, suprs. : :
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means of effectling such a change.

A third objection to the succession law of 1792 was that
it gave a hostile Congress incentive to remove- & President in
order that one of 1ts own presiding officers might sdminister
the executive branch of the Government. Many of the proponents
of the Act of 1886 recalled the situation existing at the time
of Johnson's impeachment. Had Johnson been removed from offilce,
he would have been succeeded by Ben Wade, the President pro tem-
pore; yet Wade was himself concerned in the conspiracy to im-
peach Johnson and voted for removel. The unsavory character of
the whole Johnson episode should be sufficient to deter Congress
from enacting a law that might encourage repetition of the inei-
dent .1°

If, on grounds of constitutionality end policy, the presid-
ing legislative officers are considered ineligible for designa-
tion to act as President, the question arises as to whether
Cabinet member s would be deslirable successors. In the Filr at
Congress Representatives Benson snd Sedgwick objected to desig-
nating Cabinet officers because it would allow the President to
designate his successor by making Cabinet appointments.14 The
same point was made et the time the Act of 1886 was passed.15
Trumen 's chlef reason for asking for}repeal of the Act of 1886
was that he thought the prectice of allowing the President to

designaete his own successor was "undemocratic." To this

Cong. Rec. 7015.
14 2 pnnals of Cong. 1855, 1866.

13 see pp. 38-41, suprs. Also the remarks of Hsncock, 91

15 See for example the comments of Senstor Edmnds, 17

Cong. Rec, 219.
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objection 1t may be answered that many of our Presidents have
named thelr potential successors by influencing the selection
of the vice-presidential candidate. Roosevelt named Henry
Wallace in 1940, and it was Roosevelt who at Chicago 1n 1944
put Truman in the line of saccession.l® The succession pro-
vided by the law of 1886 is not bad because the Senate auto-
matically consents to Csbinet appointments. This should'be
the practice, because the President 1s entitled to have advi-
sors of his own choosing end such method of sppointment 1s
likely to give the President a successor who sapports the poli-
cy appro#ed at the polls in the last presidential election. A
Senate, whose majority 1s not of the President's party, should
’ﬁot refuse confirmaetion of appointments to Cabinet posts for
partisan reasons. But the Senate can and should keep really

unfit candidstes from the line of succession.lv

If past ap-
pointments to the post of Secretary of State @re-an:indication
of future appointments to that post, the Senate wlll rarely
need to exercise this power,

The presliding legislative officers have also been preferred
to Cabilnet maﬁbers as successors to the President on the ground
that it is more "demoeratle" to have the Spesker or President
pro tempore succeed because‘they are popularly elected in their
.own district or state, and then are chosen to preside ih their

respective houses by revresentatives of all the people.18

16 See an editoriel on this point, Muncie [Indismal Star,
Mey 16, 1945 reprinted in 91 Cong. Rec. A2935. .

17 See the exchange between Senators Edmunds and Hoar,
14 Cong. Reec. 690, -

18 See the remarks of Edmunds end Jones, 14 Cong. Rec.
962-963 and 1006-1007, respectively; and the general debate,
ibid., 1011-1014; and the remarks of Peters and Osborne, 17
Cong. Rec. 671 and 636, respectively.
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Under the most favorable conditions, such persons are the
cholice of their constituents as regards national poliey, tut:.
still they are only the cholce of one district or one state.l9
This 1s more likely to be true of the Presldent pro tempore be-
cause he 1s elected in the state ss a whole and 1s less likely
to be tied to loeal issues. Representatives often and Senators
frequently are elected on loceal issues. The representative
character of the Speaker or the Preslident pro tempore may be
further reduced 1if hé were chosen in a district or a state where
suffrage qualifications are restrictive and/or political apathy
prevails.zo

Moreover, election to the Speakershlp or to the Presidency
pro tempore of the Senate is largely dependent on seniority,
factional combinations, end personal popularity among the legis-
lators. Seniority in turn depends on coming from a "safe" con-
stituency. This means that the presliding officers tend to be
men who pay a great deal of attention to locai affairs and who

come from single-party constituencies.?l For example, when the

19 gee the comments of Garland end Hoer, 14 Cong. Rec. 878
and 964; of Maxey eand Seney, 17 Cong. Rec. 216 an 2-876,

20 por example: Sam Rayburn, the Speaker in the 79th Con-
gress, was elected in a distriet having 259,237 population but
in which only 40,047 votes were cast in the congressional elec-
tion although 1t coincided with the presidential election of
1944. Out of this 40,047 ballots, only four were cast for other
candidates, Rayburn receiving 40,043 votes. Cong. Dir., 79th
Cong., lst sess. See the New Republic (July 2, 1945), 4-5.

21 por example, see the statistics on the popular election
of seversal Speakers who mught have succeeded 1f the present law
had been in effect and if the man exerclising presidential power
et the time had diled. Samuel Cox was elected to the 44th Congress
(1875-7) from the sixth district of New York by 13,762 votes to
5,428. John Cerlisle was elected to the 48th Congress (1883-5)
from the sixth district of Kentucky unopposed. As noted above,
Sam Rayburn was elected to the 79th Congress (1945-7) by a vote
of 40,043 to 4.
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Under the most favorable conditions, such“persons are the
choice of thelr constituents as regards national poliey, tut:.
still they are only the cholce of one dlistrict or one state.lg
This 18 more likely to be true of the President pro tempore be-
cause he 1is elected in the state as a whole and 1s less likely
to be tied to local issues. Representatives often and Senstors
frequently are elected on local issues. The representatlve
character of the Spesker or the President pro tempore may be
further reduced 1if he were chosen in a district or a state where
suffrage gqualifications are restrictive and/or political apathy
prevails.20
Moreover, election to the Speakership or to the Presidency
pro temp&re of the Senate 1s largely dependent on senlority,
factional combinations, end personal popularity among the legis-
lators. Seniority in turn depends on coming from a "safe" con-
stituency. This means that the presiding offlcers tend to be

men who pay a great deal of attention to 1ocai affalrs and who

come from single-=party constituencies.?l For example, when the

19 gee the comments of Garland and Hoer, 14 Cong. Rec. 878
and 964; of Maxey and Seney, 17 Cong. Rec. 216 en 2-0876,

20 For example: Sam Rayburn, the Spesker in the 79th Con-
gress, was elected 1n a district having 259,237 population but
in which only 40,047 votes were cast in the congressionsl elec-
tion although it coincided with the presidential election of
1944, Out of this 40,047 ballots, only four were cast for other
candidates, Rayburn receiving 40,043 votes. gCong. Dir., 79th
Cong., 1lst sess. See the New Republic (July 2, 194 4-5.

2l por example, see the statlstiecs on the popular election
of several Speakers who might have succeeded 1f the present law
had been in effect and if the man exercising presidential power
at the time had dled. Samuel Cox was elected to the 44th Congress
(1875-7) from the sixth district of New York by 13,762 votes to
3,428. John Carlisle was elected to the 48th Congress (1883~5)
from the sixth district of Kentucky unopposed. As noted above,
Sam Rayburn was elected to the 79th Congress (1945-7) by a vote
of 40,043 to 4. ,
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Democrats control the Congress, the presiding legislative of-
ficers are often from the South; and it is submitted that the
South is not a political cross-section of the nation. Cabinet
members, however, are llkely to represent prineciples and—poli-l
cies for which the people voted in a national election. A
change in control of the Congress at the by-election 18 no
proof that the people have rejected these policles, because
the change may be effected by an sccumulation of local 1ssues,
The department heads presumablj are appointed because they
stand near the President on matters of national policy and,

like the President, reflect nationsl points of view. Members
of congress; on the other hand, are likely to be local figures,
who are often not elecied on nationallissues or seleeted~bee
cause of their knowledge of national affairs. For this reason,
a Cabinet member can better be depended on to continue the poli-
cy of his chief and to represent a broader national view. In
this sense the succession of a Cabinet member is likely to be:
more in harmony with popular government than the succession of

a legislative officer .22

22 For example: The Whigs won the election of 1848, but if
Fillmore had diled, President pro tempore William R. hing,_a
Democrat, would have succeeded. In 1880 the Republiéans won the
Presidency, but, if the Act of 1947 hsd been in effect and.
Arthur had died after 1883, John Carlisle, a Democrst, would
have become the acting President. Under the law then in effect,
the non-partisan David Davis would have succeeded if the vacancy
cccurred before 1883. One may question what popular mandate.
Davis had from the peOple of the United States. The Republicans
won the election of 1908; but, if Taft had died after Vice Presi-
dent Sherman's death and if the present law had been in effect,
the Demoeratic Speaker, Champ Clark, would have succeeded. If
Truman died after 1947, the Republican Speaker Joseph Martin, -
would have succeeded to his power.

See the remarks of Hoar, 13 Cong. Rec. 4975; of Hoar and
Blair, 14 Cong. Rec. 688-689 and 958; of Maxey and Seney, 17
Cong. Rec. 21 and 675; also Elmer Davis op. cit., 24; Luclus
Wilmerding, Jr., “Presigential Succession Atlantic Month;y

(Mey, 1947), 91, 97.
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Two other objections have been raised to the succession
of Cabinet‘officers to the presidential powers and duties.
First, in case of the President's removal the Cabinet might

be implicated as participas eriminis 1n the acts for which the

President»was impeached and removed.2® If such were the case,
presumably the accused Cabinet members}would be impeached; and
the laws of 1886 and 1947 properly exclude from the line of suc-
cession any Cabinet member under 1mpeachmentf Finally,’the‘
quesation has been ralsed as to whether or not Cabinet members
continue to be "officers" after the officlial functions of the
President who appolnted them have terminated.<4 If they do not
continue to be officers, their right to act as President would
be vitiated by vacency in the presidentisl office. But the cus-
tom is well esteblished thet a Cabinet member continues in his
post until his successor is appointed and gualifies. This is a
practical usage; it enables a Cabinet member to act as President
after the death, resignation, removal, or inability of his chief;
and there is no valid reason for overturning this usage.'

In the enactment of succession legislation attention should
be given, as a matter of public policy, to the establishment of
a system which will ensure that men of presidential calibre will
succeed to the executive power. If history‘is an indication of
the stature of the men whonill be Presidents pro tempore, Speak-
ers, and Secretaries of State in the future, the Secretary of

State is favored. Poik is the only Sgeaker who‘later became the

23 g. Rept. 260, 34th Cong., 1st sess., 4. See alsgo the ob-
jections of Beck and Garland, 13 Cong. Rec. 122 and 138.

<4 S. Eppt. EQQL 34th Cong., 1lst sess., 4.




244.

President. Only two other Speskers, Clay sand Blaine, were

nominated by a major political party for the Presidency, and

both served‘as Secretary of State after serving as Speaker..

On.the‘other_hand, six Secretaries of State have later been

elected to the Presidency while an equal number of other. Secre-

taries of State have been nominees for that high office. One

need only read over a list of the Presldents pro tempore,

Speakers, and Secretaries of State to conclude that the latter .

office 13 most likely to have an incumbent of presidential

stature.25
If a choice must be made between legisletive and Cabinet

officers, both constitutional and policy consliderations: seem

to resolve the cholce in favor of Gabinet officers. But thereﬁ

are other possibilities. Several times the suggestion has been

made to place presidential successlon in the Supreme Court. 1In

the First Congress Representative Livermore ob jected to such en

arrangement because the Chief Justice presides at the impesach-

ment trisl of a President.®® In 1856 the Senate Committee on

the Judiciary met this objection by suggesting that the Chief

Justice be excluded from succession 1f the vacancy were caused

* by removal. In such case, the Commlttee thought, succession

should pass to the Assoclate Justices according to senlority Qf

commission.27, This would meet one objection to thé succession | -

of judicial officers, but there is another objection.vPresumably,

25 See the argument of Hoer, 14 Cong. Rec. 964-965; "The Suc-
cession Question Historicaelly," 41 Nation 524 (December 24, 1885)
and a brief, popular note in Time (July 2, 1945), 13-14. ‘

26 2 Annals of Cong. 1863,

e7 §;,Regt.*26QL‘34th Cong., lst sess., 6.
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the Chief Justlce and his assoclates are politicslly inactive.
Although the Supreme Court does in some measure "follow the
election returns," as Finley Peter Dunne has sald, the Court
‘does not hold a popular mendate in the sense in which the Chief:
Executlive should. Students of government generally agree that
the judicliary should be apart from the parti san politics of the
day while the President should ildentify himself with perty poli-
cy. Ffor this reason, 1t does not seem desirable to place sxecu-
“tive succession in the Sﬁpreme'court.

A finel suggestion i1s to empower the electorsl colleges to
elect severgl Vice Presidents, and thus insure that the succes-
sor would always be chosen in the manner provided for the choice
of a President. Adoption of this plan admittedly would‘requtrel'
a constitutional amendment. The plen was first suggested soon
after the passage of the Presidential Succession Act of 1886. .
The original proposal, made by Representative bibble of South
Carolina, called for a First and s Second Vice President., The
Second Vice President was to be elected at the same time, in:
the same msnner, end for the same term e&s the President and
First Vice President. All three officisls were to be voted for

in distinct ballots in conformity with the Twelfth Amendment .28

28 H, J. Res. 61, 49th Cong., dled on the House calendar.
H, J. Res, 20, 50th Cong., died in committee. W. H. Crain of
Texas Introdueced a somewhat different plen, which called for
three Vice Presldents. Whenever a vacancy occurred in a higher
offlce, all 1lncumbents of lower offices were to move up. For
example, 1f the President died, the First Vice President was to
succeed to the Presidency, the Second Vice President was to be-
come Flrst Vice President, and the Third Vice President was to
fi11ll the vacaney In the office of Second Vice President. H, J.
Res. 90, 49th Cong., died in committee. A similar resolution:
was of'fered in the Seventy-ninth Congress by Representative
Kunkel. H. J. Res. 250, which was never reported by the House
Committee on the Judiclary.
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The 'Dibble resoclution was reported favorsbly by the House
Select Committee on the Election of President and Vice Presi-
dent. The Committee thought the Act of 1886 was better than
' the earlier law, but objected to the new law becaise it allowed
the President to appoint his own successor. In the opinion of
the Committee, thils waélrepugnant to popular government. The
Committee also objected to the sueccession of the Seceretary of
‘State because the duties of the White House snd the State De-
partment were too great for one man to discharge. The Committee
sald the Dibble resolution provided the best solution to the
succession problem, and pointed out that adoption of the pro-
posal would not disturb existing state or federal law except to
empower the electors to vote for three officers instead of two . 2°

One practlical objection to the plan was not dlscussed. As
pointed out previously, our system of election does not encour-
age the selection of Vice Presidents possessed of qualifications
desirable for a President. Too freguently the vice presidential
nomination is awarded for perty harmony. The practice of nomi-
nsting a vice-presidential candidete who represents a wing of
the party different from that of the presidential cendidate
means that the Vice President may stand for principles very dif-
ferent from those for which the people vote et the polls. Under
our system there 1s no way the voter ban vote for a presidential
candidate without also voting for his running mate. Because the

Vice President often is not qualified and cannot be depended on

to exereise presidentisl power in terms of the popular will,

29 H, Rept. 2493, 49th Cong., lst sess., 1-3.
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Wilmerding has suggested in a recent article that the of fice of
Vice Preéident be abolished and the officer designated by law be
made the President's first successor 20 - Wilmerding's suggestion
doubtless has merit. ‘This change, however, would:require a con-
stitutional amendment which would probably meet wlth such;oppo-
sition as to have little chance for adoption. Opposition would
arise from resistance to disturbling settled constitutionsl prac-
tice. There would also be opposition from those who are respon-
sible for keeping perty harmony, because they would wlsh to keep
this effective tool for reconciling opposing factions within the
partye.

In any case, the multiplication of the office of Vice Pres-
ident would probably lessen rather than enhance popular control.
It would eneble a divided party to attempt to reconclle as many
factions as.there were places on the ticket by giving one to
each. The candldates in such case would likely represent very
different policles. It would be a mistake to conclude that the
President and both Vice Presidents so elected each had a popular
mandate for his policy. If popular control be the measure, suc-
cession plans which c¢all for several Vice Presidents must be re-.
jected.

Weighing the constitutional conslderations dliscussed in }
chapter five and the policy considerations set forth 1In the pre-
sent chapter, the most satisfactory successlon plan seems to be
one which deslignates an officer appolnted by the President. If

this judgment is correct, the plan embodied 1n the Act of 1886

50 Tueius Wilmerding, Jr., "The Presidentisl Succession,"”
The Atlantie Monthly (May, 1947), 91-97.
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is the most satisfactory one suggested to date. The Act of
1886 had the defect, however, of failing to defiﬁe the tenure
of the acting President, 1In addltion to deciding whsat officer
should be‘designated to act as President, the Congress must also
decide whether the designated officer should continue to act for
the unexplred portion of the term or only until a President is
chosen by special election,
B. SPECIAL PRESIDENTIAL ELECTIONS

The Act of 1792 contained provisions for a special election
in case the Presideﬁcy and Vice Presidency were both vacant.
Under the law such an election might occur gt & time when there
was no congressional election.  Since the Constitution reguires
that a President so chosen have a four-year term, the synchroni-
zation of presidentisl and congressional electionss might be bro-
ken, In 1886, it was suggested thet concurrence of presidential
and congressional elections could be maintained by providing for
the appointment of electors at the next congressionsal election.
Senator Hoér objected to any special election provisions, be-
cause he thought the frequency of elections should not be in-
.creased. In his opinion, national elections divided the country,
caused unnecessary confusion, and harmed buslness and cémmerce.
No special election provislions were incorporated in the Act_éf
1886; but the law left the way'openvfor Congress to call a spe-
cial election Wheh the occasion arose, The Act of 1947 expressly
states that the designated officer shall act as President for the
remainder of the term. |

Proposals for filling vacancies by speciél election of a

President are of two kinds. One plan cells for the reconvening
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of the electors chosen at the last gquadrenniel election. The
other calls for the selection of a new set of presidént1a1~
electors. Two features are essential to the constitutional
adequacy of eiﬁher plan. A speclal election would have to con-
form fo the constitutionel mandates that the President and Vice
President be elected together and that the President have a
four-year term. In the absence of a constitutional amendment,
Congress could not by law provide .for the electlon of only s |
President or declare that a aﬁecially-elected President should
serve only for the unexpired portion of the term,91

The proposal for reconvening the electors was first sug-
gested in 1790 by Representative Livermore, who favored amend-
ing the Constitution to empower the reconvened electorsl colleges
to choose a Presldent for the unexpired portion of the term.°2
A variastion of this plan was again sﬁggested in 1884.%% fThe

most recent version was proposed in 1947 by Senator MeMahon .

31 see pp. 221-230 supra.
32 2 Annals of Cong, 1863.

33 m, R. 2885, 47th Cong., snd Hs R. 462, 48th Cong., both
introduced by McCoid of Iowa. The plan provided for the Secre-
tary of State's discharge of the ministerial functions of the
Presidency until the vacanecies could be filled by electionof a:
President and Vice. President whose term was to be the unexpired
portion of the presidential term.

" H. R. 2078, 49th Cong., introduced by Randall of Pennsyl-
vanis, provided that the presidential electors'be gilven four-year
tenure. When the Vlice Presidency became vacant or the Vice Pres-
ldent succeeded to the Presildency, the electors were to reconvene
and choose another Vice President, thus making succession beyond
the Vice President unlikely. If both the Presldency and Vice=
Presidency became vacant simultaneously, a Cabinet member was to
act as President until the electors reconvened and chose a Prea-
ident and Vice President.. See the remarks of Call, 17 Cong. Rec,
224. See also a minority report sligned by Andrew Caldwell W. Co
Cooper, and James Laird favoring Randall's plan. H. Rept. 2493,
49th Cong., lst sess.
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The plan would have made 1t the duty of the Governor of each
state to reconvene the electors for the purpose of electing a
President and Vice President, who would serve for the unexpired
portion of the term.®% There are serious obJections to this
plan, especially sinece it would have to be amended to provide

a four=~year term for the specially-elected President.

Under the electoral system as modified by usage, the elec-
tors are gilven a popular mendate to vote for one man for Presi-
dent and another for Vice President. Although thls mandate 1is
not based on a constitutional provision, it should not be over-
turned because it is the key to the democratization of preasi-
dential elections.’®® The electors are not chosen because the

voters have faith in their. individual judgment but because the

54 S. 536, 80th Cong. For & discussion of the plan, see
Hearings on S. Con. Res. 1, S. 139, S. 536, S. 564, pp. 19 ELR

3% The mandate has legal basis In the law of a few states,
California law directs the electors to vote in the electoral o
college for the presidential and vice-presidential cendidates
of the political party which the electors represent. Codes of

Col. (Deering, 1939), Election Code, & 10555. Oregon law re-
quires the candidates for presidentlal elector to file with the
Secretary of State a pledge that, 1f elected, they will vote in
the electoral college for their party's nominees for President
and Vice President. Comp. Laws Ann, (1940), & 81-503a. The
obligation of the elector to vote for the presidential candidate
of hils party is recognized incidently in the laws of Massschu-
setts [Laws (1937), c¢. 23], New Jersey [Rev. Stat. (1937),

8 19:13-15], New York [Election Laws (McKinney, 1943), g8’ 83(1),
84], and Virginia [Dode Ann. (Michie, 1942), 83 155, 157]. = Re-
peal of these provisions of the Virginia law will become ppera-
tive June 29, 1948, Under the broad ruling in McPlerson v.
Blacker [146 U. S. 1 (1892)], state law could probebly mske the
filing of such pledge a qualification to be a candidate for the
office of presidentisl elector; but it 1s doubtful if such a
pledge could be enforced in the courts.
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voters know whet that judgment will be.®® 1In twenty-two states
‘their names do not even appear on the general election ballot.57
The whole system i1s based on the assumption that the voters
selectva President and the presldential electors act as a device
for translating the popular vote into electorsl vote., To recon-
vene a group of electors who have no mandste, as would be the
case under McMahon's proposal, would be to return to the elec-
toral college system which was plannedvbut which never exlisted
in practice.

Undér’McMabon‘é proposal the electorsl college system would
be even less subject to popular control than originally antici-
pated if, for example, the electors chosen in 1948 reconvéned
in 1950 to choose a President who would serve from 1951-to 1955.
The only special election provisions that would incresse popular
control are those which proviae for cholce of a new set of elec-
tors. Only such a system would ensure that the President be
chosen by a set of électors with 2 mandate for that special
purpose. It is beyond the scope of this study to discuss the
advantages and disadvantages of multiplying popular elections.‘

The important thing 1n relstlion to oresidential succession 1s

36 Tne last elector who failed to follow his instructions
was William Plumer of New Hempshire. On this, see Charles O.
Paullin, "The Electoral Vote for John Quincy Adams in 1820,"
21 Am. Hist Rev. 318 (January, 1916). In 1876 James Russell
Lowell was urged to spare the country the Hayes-Tilden dispute
by cesting his electoral vote for Tilden; but he declined on
the ground that this would be violating his tacit rledge to the
people. Horace Ellsha Scudder, James Russell Lowell (1901),
II, 216-217.

37'C}&lif'mr'nia, Colorado, Connectlicut, Delawasre, Illinois,
Indiana, Iows, Kentucky, Maryland, Massachusetts, Michigsan,
Missouri, Nebraska, New Hampshlire, New Jersey, New York, North
Carolina, Ohio, Pennsylvania, Rhode Island, Washington, and
Wisconsin,
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that, 1f Congress decides 1n favor of filling vacancies in
the Presidency and Vice Presidency by speclal election, the
election should be made by electors especlially chosen for thils

purpose.38

58 Actual provision for the appointment of electors, of
course, would rest with the state legislatures as in the case
of the regular quadrennial elections. Article II, sec. 1 of
the Unlited States Constitution; McPherson v. Blacker, 146
U. S. 1 (1892).




o CHAPTER VII
- SUMMARY AND CONCLUSIONS

Succession law should provide for the exercise of execu-
tive power at all times and should leave no doubt as to who
may legally exercilise the power at any given time. The Federal
Convention attempted to meet these requirements by providing
that in césé of the President's death, resignation,;removal;
or inability, the presidential power should devolve on the Vice
President. In case of the unavailability of both of these of-
ficers, it was provided that an officer designated by law should
aet as President. In all cases the acting President was intended
to serve only until the disaebility was removed or a President
was elected.

Study of the records of the Federal Convention shows that
.the Viée President or designated officer was never 1ntend9d t§
become President by succession. If hlis exercise of presidentiel
power was founded on vacancy, he was to act as Presi dent until
a Preéident was supplied by speclal election. If his discharge
of .presidential power was founded in whole or in part on inabil-
ity; he was to act only until the removal of the inability. The
clause, "the Same shall devolve on the Vice President" was in-
tended to be equivalent to "[he] shall then act as President."
The adverbial ciause, "until the Disability be removed, or a
President shall be eleéted," was intended to limit the tenure as
acting President of either the Vice President or the designated
officer. Other provisions of the Constitution lend support to
this interpretation of the successlion clause, The‘Constitution

" does not once say that the Vice President shsll become President,

253.
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but instead says he shall act as Pfesident,'that the presiden-
tial powers and duties shall devolve upon him, and that he
shall exercise the office of President of the United States.

Such was the intent of the framers of the Constitution;
but all seven succeeding Vice Presidents have taken the presi-
dential oath and have been generally recognized as Presldent of
the United States for the remalnder of the term. Willliam Henry
Harrison was the first President to dle in office; and it was
then declded that the Constitution provided that Vice President
John Tyler become the President and serve until the end of the
term for which he aﬁd Harri son had been elected. Exactly how
and by whom the decision was made 1s uncertaln, but all evidence
indicates thaﬁ the Cabinet, whose ranking member was the great
constitutioﬁal lawyer Danlel Webster, decided thisa. Although
Tyler thought himself qualified to exerclse presidential power
without any oath other than the one he had taken as Vice Pres-
ident, he took the presidentlal oath so doubt could not arise
concerning the legality of his acts ds Chief Executive. Not
all of Tyler's contemporaries approved of the declision that he
had become Fresident. Many newspapers dissented as did John
Quincy Adams, Henry Clay, John McKeon, William Allen, Benjamin
Tappen, and others. Both houses of Congress, nevertheless;
recognized Tyler as the President; and no one suggested that a
special election be called. Within a few weeks the lssue was
practically forgotten.

The precedent set by Tyler has since been confirmed six
times. The status and tenure of Fillmdre, Arthur, Roosevelt,

Coolidge, and Truman have never been seriously questioned. At
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the time of Johnson's impeachment, however, his presidehtial
status was disputed; but nobody questioned his right to act

as President for the remainder of Lincoln's term. Actuslly
the precedent was confirmed by impeaching Johnson as President
of the United States. All cases of succession to &ate have
been founded on the President's death. No case of resigna-
tion or removal has occurred, but the same precedent would
probably apply becauseé the presidential office would be vacant
as in case of the President's death.

Serious inconsistencies are inherent in the position that
a succeeding Vice.President’beéomes President. : It 1s assumed
that the presidentiel oath is a prerequisite to the exercise of
presidentisl power and that taking this oath transforms a Vice
President into a President. At the same time it is argued that
the officer designated by Congress does not become the Presi-
dent but only acts in this capaéity although presumably he also
would have to take the presidential oath before he could exer-
clise presidential powers The Constitution says that the Presi-
dent shall have a term of four years unless he dies, resigns,
or is removed béfore the expiration of the term; but seven
"Presidents" who have not died, resigned, or been removed have
had terms of less than four years.

Precedent has thus made it possible for a Vice President,
who has in fact been comitted to no popular mandate, to exercise
presidential power for neerly four years. Vice Presidents are
fregquently nominated to reconclile a faction within the party.

This means that the Vice President may stend for principles -

. quite different from those approved by the voters at the polls,
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Under the electoral college system, as modified by usage and |
by state law, there 1s no way one can vote for a presidential
candidate without al so voting for his running mate. The theory
of popular government may dictate abolition of the Vice Presl-
dentt's succession; but this would require constitutiqnal amerd -
ment and.thé Constitution already contains a partial remedy;
The document provides that the Vice President shall act as Pres-
ident only until a President and esnother Vice President are sup-
plied by speclal election. Since precedent 1s of great impor-
tance In the development of a stable constitutional system, it
is not here suggested that in case of vacaney in the'Presidency
a succeeding Vice President does not actually become President,
that the Vice-Presidency should be abolished, or that a succeed-
ing’Vice President should be displaced by a President and Vice
President chosen by special election. Succession beyond the
Vice President, however, should not be supplied by aﬁthorizing
the electors to choose several Vice Presidents.

The more serious problems created by the precedent relate
to inability rather than to vacancy. Application Qf the usage
to cases of 1lnabillity means elther that the Vice President dis-
poésesses the disabled President or that there are two Presi-
dents at the same time. 1In the only two cases of inabllity to
date, those of Garfield and Wilson, the Vice President was not
called to act as President because of the fear that he would
supercede the disabled President for the remaimier of the term.
Because of this fear, the decision as to whether an inabillty
existed or not was made on the ?asis of personal loyalty to the

disabled President rather than on the basis of need for executive
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| action. On both occasions the.Cabinet and the White House
circle decided that a disability did not exist and the deci-
sion was contrary to the facts. In both cases the presiden-
tiel powers and duties either were not discharged or were dis-
charged in such manner as the Cablnet and White House circle
could devise. In both cases the public interest was jeopard-
1zéd by having no active President.

It is absurd to hold that the asdverbiel clause, "until
the Disebility be removed," 1limits the tenure of a designated
officer who acts as President but does not apply to the Vice
‘President who becomes President. This would mean that, 1if
the President became 111, the Vice President would replace him
for the rest of the term; but, if the Vice President also be-
came 111, he could resume the exercise of presidentiml power
when he recovered. Some have tried to escape thlis conclusion
by arguing that the Vice President becomes President in case of
vacancy in the Presidency, but in cgse of inablility he only
acts as President for the duration of the inability. The d4if-
ficulty is that the Constitution makes no distinction between
vacancy and inability. In both cases, the powers and dutles
devolve on the Vice President. Others have tried to escape
this difficulty by Sayihg that the Vice President becomes Pres-
ident in case of 1nability just as 1n case of vacancy, but he
ceases to be President when the inagbility is removed. The dif-
floulty 1s that this creates the anomaly of two Presidents or .
the removal of the disabled President. It glso requires the
removal of the second President at the termination of the first

President's inability, yet the only method for removel of the
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" President from office is impeachment by the House and convic-
tion in the Senate.

A If one holds that a succeeding Vice President does not be-
come President, he 1s not troubled with these inconslstencies.
There is no need for distinguishing between a Vice President on
whom presidentisl power devolves and sn officer who acts as
President. There is no need for distinguishing between vacaney
and inabllity. In all cases the successor merely acté as Pres-
1dént ad interim. This view grestly simplifiles the problem of
hendling cases of“disabilify because it allows the Viece President
to act as President for the duration of the inablility without
displacing the President or without causing the anomaly of two
Presidents simultaneously. It allows the Vice President to dls-
charge- the presldential funetions as part of his vice-presiden-
tial duties and to do so under his osth as Vice President.

The ob jection to this interpretation of the succession
clause 1s that the Constitution vests executive power in the
President and thus by implicstion forbids its exercise by any=-
one who 13 not sactuslly the President. The Constitution com-
mands that the President take care that the laws be faithfully
ex2cuted. It grants specific powers to him and'makes him the
commander-in-chief of the armed forces. This objection, how-
ever, is not unanswerable, The recards of the Feder sl Conven- -
tion show that the only purpose of the vesting clause was to
establish a single executive. There seems to have been no ldea
that this elause would affect the succession clasuse. TUnder the
rule of interpretation which requires that the different clauses

each be given effect and reconciled if possible, the vesting
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clause should be interpreted so as to permit the Vice Fresident
or designated officer to act as President under the succession
clause in case of the President's disability without actually
becoming the President.

Unless the status of the successor is clarified and unless
the President's friends are certain of the President's status
after the removal of the disability, there will probably always
be resistance to establishing inebility as equivalent to removal
of the Presidenf from office.  For this reason there must be of-
flcial recognition that the Vice President does not become Pres-
ident but only acts as President for the duration of the Presl~
dent's inability, and that in case the designeted offlcer's dis-
charge of presidentiasl power 1s founded 1n whole or in part on
ingbility he shall act only until the disabllity of the Presi-
dent or Vice President 1s removed.

~Once this 1s recognlzed the problem of what constitutes
inability becomes less farmidable because the dlsabled President
1s not thought to have forfelted his office. Since the term
“"inability" 1s nowhere authoritatively defined, it must be de-
fined on the basis of general principles of law and constitu-~
tional interpretation. A definition of insbility which falls to
provide for the exerclse of executive power at all times 1s cone
trary to the legal principle that executive power 1is a continu-
'ing power which can never be dormant or allowed to lapse and .
that there must be someone at 211 times to exercisekthe power .
The  per tinent rule of constitutlional interpretation 1s thgt the
terms of a Constitution are not to be nullified without regard

to the purposes of the instrument, that words are to be taken
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in their obvious sense and are not to be unreasonably re-
stricted. These principles dictate a definition of inability
which covers all cases in whiech the President 1s in fact unable
to discharge a power or duty which the public interest recuires
to be discharged. The cause or durstion of the inabllity 1is
immaterial. It may be permanent or trensient. Its cause may
be physical or mental,.

The Congress prdbably could not define lnability befare
its occurrence in such way as to meet every contingency. Con-
gress could and should,‘howeber, proclaim these general princi-
ples governing the meaning of 1lnebllity. These general princi-
ples would mean that some 1llnesses and absences are inagbill-
ties while others are not. Since the development of rapild
transportation and communication, absence would not usually be
an inability in fact. Although the records of the Federal Con-
vention show that the Vice President was intended to exercise
presidential power during the President's absence, usage has '/
established that mere absence from the United States 1s not an
'inability within the meesning of the Constitution. This is not
to say, however, that some absences might not be inabilities 1n
the constitutionsl sense. Finsally, the slingle precedent of the
Johnson case follows the clear intent of the Constitution that
"impeschment 1s not an insebility causing the devolution of presi- -
dential power on the successor.

The last problem relating to presldential inability is who
is to declde when &an 1inabllity exists. The declision probably
belongs to the successor in the first Instence. The power of

acting as President in certain coritingencles 1s given to the
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successor end, therefore, his officialydiscretion extends to
the determination of whether or not the contingency exists.,
Not only does the Constitution vest the power of decision with
the successor, but history indicates that the powériis safely
vested here and that the danger of usurpation on the pretext
of inability 1s slight. The Constitution vests thls power 1in
the successor; but the successor should be relleved of the em-
barrassing duty of taking the initiative.

A court could not tske this initial action by issuing =
writ of mandamus direecting the successor to act as President,
because a court cen only order the performance of a ministerial
function. Both Congress and the Cabinet prébably lack the power
to meke & deeision as to the President's insbility which would
be binding on the successor. The Congress could, however, re-
lieve the successor of the embarrassment of taking the initia—
tive by passiﬁg a concurrent resolution requesting the succes-
sor to act gs President or by authorizing some officer to en-
quire into the President's inability and report the facts to the
successor. The actual decision would still rest with the sue-
cessor, where the Constitution vests 1t, and his decision would
not await or be bound by the report. The investigation should
probebly be made by the Cabinet because the Cabinet consists of
the President's appointees who would not be eager to displace
him and the Cabinet is in the best position to know the facts.

Once it is recognized that the successor does not displace a
disabled President for the remainder of the term, the President

would usually invite his successor to act for him for the dura-

tion of the inability. But if the President could not or would
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not do so, the successor should decilde on‘the}Presmient's ingbil-
ity with or without a report from the Cabinet.,

The solution to the inebility problem here proposed 1s
an official declaration of the following principles: (1) One who
acts as Presldent because of the inability Qf the President or
Vice Presidént does so only until the disabilitykof‘the Presi—
dent or Vice President is removed, (2) The term inability covers
any de facto inability, whatever the cause or duration, ﬁhich
occurs when there 1s urgent public business requiring the Pres-
ident's personal attention. (3) The 659 on whom presidential
power devolves 1s to be the judge of when an inabllity exists.
In view of the intent of the Constitution, a declaration of these
principles by concurrent resolution would be sufficient; but in
view of our constitutional developmeht and the great division of
opinion, the declarstion probably should be made by constitution—
al amendment. Finally; it 1is suggested that the Cabinet be‘au—
thorized to investigate the President's inability end r’epor‘t
thereon to the succesasor.

The ngeral Convention provided for succession beyond the
Vice President by empowering the Congress to declare by law what
officer should act as Preéident in case of the death, resigna-
tion, removal, or inabllity of both the President amd Vice Pres-
idenﬁ. The Second Cdngress diséharged this duty by designating
the President pro tempore of the Senate. In case there was ﬁo
President pro tempore or he was unable to serve, the Spéaker of
the House was to succeed to the presidential power. If both the
Presidency and Vice-Presidency became vacant simultaneously, a

President was to be supplied by special election. In 1886 this
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law was repealed because of 1lts 1lnadequacy and doubt as to
1t3'constitutionaliﬁy.

The first objection was that for nine mbnths out of every
twenty-four there was usuglly neither a President pro tempore
nor a Speaker. Since the sdoption of the Twentieth Amendment
and the Senate rule of 1890, this objection to designating
legislative officers is no longer valid. The second objectlon
was that the President pro tempore was a member of the tribunal
by whose decree a vacancy may be produced. This objection is
sti111 valid end applies to the Act of 1947 which slso desig-
nates legislative officers as possible successors. The third
objection was that the legislative officers were often not of
the President's party.

| At flrst glance the third objection may not seem to be
valid in terms of the theory of popular government. It may
appear that control of the Congress by the opposition indicates
that the people have rejected the policies of the administra-
tion. More careful consideration, however, leads to the con-
clusioﬁ,that such 1s not necessarily the case. The politicsal
‘complexion of the Congress may be dependent upon an accumula-
tion of local issues. Similarly, it is a fallacy to assume that
succession of a leglslative officer is more in keepling with pop-
ular government than the sucecession of a Cabinet officer merely
because the former 1is popularly elected to the Congress and then
is chosen by the house over which he presides. His popular elec-
tion is no indication that he has a national mandate. He may
have been elected in his district or state on purely local i1ssues.

Election to the Speakershlip or Presidencey pro tempore 1s
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"lergely dependent on seniority, personal popularity, and fac-
tional combinations. Seniority in turn depends on the Repre-
sentative's paying a great deal of attentién to local affalrs
or coming from a one-party constituency. This mesns that the
representative with seniority is likely not to represent the
naéion as a whole. On the other hsnd, a Cabinet member pre-
'sumebly 1s appointed because he represents the policies of the
administrstion approved by the people at the polls. For this
regsson, designation of a Cabinet member is 1likely to be more
in harmony with popular government than desighation of a legis-
lative officer.,

The first constitutlonal objection to the Act of 1792 was
that Congress 1s only suthorized to designste of ficers of the
United States. Since the Constitution snd the courts have de~-
fined such officers as those appointed by the President end -
the Senate, by the President alone, by the Department heads,
or by the courts and who are commissioned by the President, the
legislative officers were ineligible for desl gnation, This ob-
Jection seems to be valld and applies to the Act of 1947 as well
as to the Act of 1792. The second constitutional objection to
the law passed by the Second Congress was that Congress probably
lacked the power to provide for the special election of a Pres-
ident. This objection, which is not valid, does not apply to
the Act of 1947, because the'law specificslly states that the
deslignated of ficer shall act as President until the end of the
term during which the presidential power devolved upon him.

Study of the records of the Constitutional Convention

leads to the conclusion that Congress has the power to provide
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for special presidentlial elections. There are, however, two
limitations on this power. Congress cannot provide for the
election of a President who has a term of less than four years.
Nor can Congress provide for the election of a President without
also providing for the election of a Vice President. The Con-
stitution provides that these two offlcials be elected together,
If Congress decides that a special election is desirsable, Con-
gress can provide for the choice of présidential glectors at
the next congressional election; Congress probaﬁly lacks the
power to provide for reassembling the electors chosen at the
last quadrennizl election. Even if Congress has this power, the
reassembling of the electors would not be desirable becesuse they
would hsve no popular mandate.

In addition to these two cbjections which were raised to the
Act of 1782, there are other objections which apply to the Act
of 1947. 1In the'first place, Congress is given power only to
annex the presidential powers and duties to another office. Con-
gress 1s not given power to designate what officer shall become
President. The Act of 1947 assumes that the designated officer
would become President end provides that he resign the office to
which the presidential powers and duties are smnexed. This means
that the designsted officer would forfeit his right to act as
President by resigning the office, the incumbency of whlch au-
thorizes him to exerclise presidential power..

The Act of 1947 places the Cgbinet members in the line of
succession after the Speaker and the President pro tempore,
provides that the Cabine£ officer resign his Cabinet post before

undertsaking the exercise of presidentisl power, and states that
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he shall act as President oﬁly until a presiding legislative
officer qualifies to disﬁlﬁce him. It is doubtful if the pres-
ijdential service of the Cabinet member can be terminated in
this manner. Congress is given power to deslignate an officer
to act as President. Congress 1s not given power to deslignate
several successors, each of whom will serve untll another sue-
cessor qualifies. Even if Congress could do this, the execu-
five power should not be shifted from one official to another
in this manner. TUnlty and continuity in the exercise of execu-
tivelpower could be jeopardiged by the spplication of thlis pro-
vision of the law-of 1947,

In view of the considerations of constitutionality and
policy set forth above, a plan for succession beyond the Vlce
President is here suggested. The person designated must be an
of ficer of the United States. Congress should create the of-
fice of "assistant President," whose incumbent should be ap-
pointed by the President with the advice and consent of the
Senate. Constitutionally this officer would be an officer of
the United States. He could, therefore, be designated to act
as President in case of the death, resignation, removal, or
inability of both the Pfesident and Vice President. The Pres-
ident should be authorigzed to assign to this officer work cal-
culated to ease the President's burden and at the same time
train the officer for the duties which may devolve upon him.
The incumbent of the office of "assistant President'" would be
chosen with reference to his abilities as a possible President,
and consequently would probably be a person of presidential

calibre. If the powers and duties of the President devolved
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upon him, he would likely carry on the policies of the adminl-
stration approved by the people at the polls because he would

be a presidential appointee and presumably would be appointed

because he stood for the policies of the administnétioh. This
plan of providing for succession beyond“the Vice President has
the merit of supplying a successor who would probgbly be a man
of presidential stature, or providing for continuity of poliey
in the executive branch, and of being in harmony with the prin-

ciples of popular government.
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APPENDIX A
TABLE OF VACANCIES

Vice Pres. Geo. Clinton.....died Apr. 20, 1812

V. P.
V. P.
Pres.,

Pres.

V. P.

Pres.
V. P.

Pres.

V. Po'

V. P.

Pres.,

V. P.

Pres.

Pres.

Vacaney, Apr. 20, 1812-Mar. 4, 1813

Elbridge Gerry........died Nov. 23, 1813
Vacancy, Nov. 23, 1813-Mar. 4, 1817

John C. CalhOuUN..s..sresigned Dec. 28, 1832
Vacancy, Dec. 28, 183%2-Mar. 4, 1833

Wm. H. Harrison.......died Apr. 4, 1841
Vacsancy, Apr. 4, 1841-Mar. 4, 1845

Zachary Taylor........died July 9, 1850
- Vacaney, July 9, 1850-Mar. 4, 1853

William Kingeeeeseos.odled Apr. 18, 1853
Vaceancey, Apr. 18, 1853-Mar. 4, 1887

Abraham Lincolneseecee .died ApI' . 15 1865 )
Vacancy, Apr. 15, 1865-Mar. 4, 1869

Henry Wilson..e.s.ee....died Nov. 22, 1875
Vacaneoy, Nov. 22, 1875-Mar. 4, 1877

James A, Garfleld.....dled Sept. 19, 1831 _
Vaceancy, Sept. 19, 1881 -Mar. 4, 188

Thomas Hendricks......died Nov., 25, 18886
Vacancy, Nov. 25, 1885-Mar. 4, 188¢

Garret Hobart.........died Nov. 21, 1899
: Vacancy, Nov. 21, 1899~Mar. 4 1901

Wm. McKinley......e:.s.di0d Sept. 14, 1901
‘ Vacancy, Sept. 14, 1901-Mar. 4, 19C

James Sherman.........died Oct. 30, 1912
Vacancy, Oct. 30, 1912-Mar. 4, 191&

Warren G. Harding.....dled Aug. 2, 1923
Vacancy, Aug. 2, 1923-Mar. 4, 1925

F. D. Roosevelt.......died Apr. 12, 1945
Vacaney, Apr. 12, 1945-Jan. 20, 194
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APPENDIX B
Act of March 1, 1792

1 U. S. Stat. 240; Revised Stat., 8146, 147, 148, 149, 150.

"Sec. 9. And be it further enacted, That in cese of the re-
moval, death, resignation or inability both of the President
and Vice President of the Unlited States, the President of the
Senate pro tempore, and in case there shall be no President
of the Senate [pro tempore? ], then the Spesker of the House
of Representatives for the time belng shall act as President
of the United States until the di sabllity be removed or a
President shall be elected.

"Sec. 10. And be it further enacted, That whenever the offi-
ces of President and Vice President shall both become vacant,
the Secretary of State shall forthwith cause & notiflcation
thereof to be made to the executive of every state, and shall
also cause the same to be published in at least one of the
newspapers printed in each state, speclifylng that electors of
the President of the United States shall be appolnted or cho-
sen in the several states within thirty-four deys preceding
the first Wednesday in December next ensuing:; Provided, There:
shall be the apace of two months between the date of such no-
tification and the said -first Wednesdey in December, but .if
there shall not be the space of two months between the date
of such notification and the first Wednesday 1n December; and
if the term for which the President and Vice Presldent last
in office were elected shall not expire on the third day of
March next ensulng, then the Secretary of State shall specify
in the notification that the electors shall be appolinted or
chosen within thirty-four Aays preceding the firat Wednesdsy
in December in the next year ensulng, within which time elsc-
tors shall accordingly be appointed or chosen, and the electors
shall meet and give their votes on the said first Wednesday in
December, and the proceedling and duties of the seld electors
and others shall be pursuant to the directions prescribed in
this act."




APPENDIX C
Act of January 19, 1886

24 U. S. Stat. 13 U.S.C. [1940 ed.], title 3, 821 and 22.

"Sec. 1. Be 1t enacted...etc..., That in case of removal,
death, resignation, or inability of both the President and
Vice-Preslident of the United States, the Secretary of State,
or 1f there be none, or in case of hlis removal, death, res-.
ignetion, or inability, then the Secretary of the Treasury,
~or 1f there be none, or in case of his removal, death, res-
ignstion, or inability, then the Secretary of War, or 1if
there be none, or in case of hils removal, death, resignation,
or inebility, then the Attorney-Genersl, or if there be none,
or 1n case of his removal, death, resignatlion, or 1lnability,
then the Postmaster-General, or 1if there be none, or in case
of his removal, death, resignation, or inability, then the
Secretary of the Navy, or 1f there be none, or in case of his
removal, deaeth, resignation, or inabillty, then the Secretary
of the Interior shall act as President untll the disability
of the President or Vice President is removed or a President
shall be elected: Provided, That whenever the powers and ‘
duties of the Office of President of the United States shall
devolve upon any of the persons named herein, if Congress be
not then in session, or 1if 1t would not meet in accordance
with the law within twenty days thereafter, it shall be the
duty of the person upon whom sald powers and duties shall de-
volve to i1ssue a proclamation convening Congress 1in extra-
ordinary session, glving twenty days' notice of the time of

meeting.

"Sec. 2. That the preceding section shall only be held to
describe and apply to such officers as have been sppointed

by the advice and consent of the Senate to the offices herein
named, and such as are eligible to the office of President
under the Constitution, and not under impeachment by the
House of Representatives of the United States at the time

the powers and duties of the offlice shall devolve upon them
respectively.

"Sec. 3. That sections 146, 147 148, 149, 150 of the Revised
Statutes 1is hereby repealed
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APPENDIX D

Act of July 18, 1947
Public Law 199, 80th Congress [Chapter 264 - 1st Session]

"Be it enacted...etc..., That (a) (1) 1f, by reason of death,
resignation, removal from office, 1inability, or failure to
qualify, there is neither a President nor Vice President to
discharge the powers and duties of the offlce of Preslident,
then the Speaker of the House of Representatives shall, upon
his resignation as Speaker and as Representatlve 1n Congress
act as President.

'(2) The same rule shall epply in the case of the death,
resignation, removal from office, or inabllity of an individ-
ual acting as President under this subsection.

(b) If, at the time when under subsection (a) a Speaker
i1s to begin the discharge of the powers and dutles of the
office of President, there is no Speasker, or the Speaker
fails to qualify as Acting President, then the President pro
tempore of the Senate shall, upon hils resignation as Presi-
dent pro tempore and as Senator act as President.

(¢) An individual acting as President under subsection (a)
or subsection (b) shall cecontinue to act until the expiration
of the then current Presidential term, except that :

(1) if his discharge of the powers and dutles of the
office 1s founded in whole or 1in part on the faillure of
both the President-elect and the Vice~Presldent-elect to
qualify, then he shall act only until a President or Vice
President qualifies; and

(2) if his discharge of the powers and duties of the
office 1s founded 1in whole or in part on the inasbillity
of the President or Vice President, then he shall act only
until the removal of the disability of one of such indi-
viduals, A
(a) (1) If, by resson of death, reslgnation, removal from

office, 1nab111ty, or feilure to qualify, there 1s no Presi-
dent pro tempore to act as President under subsection (b),
then the officer of the United States who is highest on the
following list, and who 13 not under disabillty to discharge
the powers and duties of the office of President shall sct
8s Preslident: Secretary of State, Secretary of the Treasury,
Secretary of War#, Attorney General, Postmaster General,
Secretary of the Navy#, Secretary of the Interior, Secretary
of Agriculture, Secretary of Commerce, Secretary of Labor.

# Under the National Securilty Act of 1947, the Secretary
for Defense 1s given the place in the line of succession for-
merly held by the Secretary of War, and the Secretary of the
Nevy is dropped from the list. Public Law No. 253, sec. 311,

80th Cong., lst Sess.
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APPENDIX D (Cont.)

(2) An individusal acting as President under this subsec-
tion shall continue s0 to do until the expiration of the then
current Preslidential term, but not after a qualified snd
prior-entitled individusl 1s able to act, except that the
removal of the dilssbility of an individusl higher on the 1ist
contained in parsgraph (1) or the ability to qualify on the
part of an individual higher on such 1list shall not terminate
his service.

(3) The taking of the oath of office by an individual
specified in the 1list in paragraph (1) shall be held to con-
stitute his resignation from the office by virtue of the
holding of which he qualifies to act as President.

(e) Subsections (a), (b), and (d4d) shsll apply only to such
officers as are eligible to the office of President under the
Constitution. Subsection (d) shall epply only to officers
appointed, by and with the advice and consent of the Senate,
prior to the time of the death, resignation, removal from
office, inability, or fallure to qualify, of the Preslident
pro tempore, and only to officers not under 1lmpeachment by
the House of Representatives at the time the powers and duties
of the office of President devolve upon them.

(f) During the period that any individual acts as President
under this Act, his compensatlion shsll be at the rate then pro-
vided by law in the case of the President.

(g) Sections 1 and 2 of the Act entitled "An Act to provide
for the performances of the duties of the office of President
in case of the removel, death, resignstion, or inability both
of the President and Viece President", approved Janusasry 19, 1886
(24 Stat. 1; U.S.C., 1940 edition, title 3 secs. 21 and 22),
are repesled.
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