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Citation Key
for more information see: http://open.umich.edu/wiki/CitationPolicy

Use+Share+Adapt g
~ {Content the copyright holder, author, or law permits you to use, share and adapt. }
Public Domain — Government: Works that are produced by the U.S. Government. (17 USC § 105)

Public Domain — Expired: Works that are no longer protected due to an expired copyright term.

PD-SELF Public Domain - Self Dedicated: Works that a copyright holder has dedicated to the public domain.

Eiii

Creative Commons — Zero Waiver

(O Creative Commons — Attribution License

Creative Commons — Attribution Share Alike License

()L Creative Commons — Attribution Noncommercial License

Creative Commons — Attribution Noncommercial Share Alike License
GNU - Free Documentation License

Make Your Own Assessment
{ Content Open.Michigan believes can be used, shared, and adapted because it is ineligible for copyright. }

[PAETEMl Public Domain — Ineligible: Works that are ineligible for copyright protection in the U.S. (17 USC § 102(b)) *laws in your
jurisdiction may differ

{ Content Open.Michigan has used under a Fair Use determination. }

© Fair Use: Use of works that is determined to be Fair consistent with the U.S. Copyright Act. (17 USC § 107) *laws in your jurisdiction

may differ

Our determination DOES NOT mean that all uses of this 3rd-party content are Fair Uses and we DO NOT guarantee that your use of
the content is Fair.

To use this content you should do your own independent analysis to determine whether or not your use will be Fair.
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Intellectual property

Copyright
Patents

Trademarks (commercial ownership of signs or symbolic

representations)

Trade secrets (non-public information concerning

commercial practices or proprietary knowledge of a firm)




Motivations for intellectual property

® “to promote the Progress of Science and useful Arts, by
securing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and

Discoveries” (U.S. Constitution)

* From bargain (the ‘limited protection” model) to

property

e utilitarian vs. natural right arguments




Core elements of IP regimes

(Pam Samuelson, “Preliminary Thoughts on Copyright Reform”)

1.
2.

Statement of subject matters /forms that IP applies to

Eligibility criteria for specitic people and works
a: who is eligible?
b: what standards must a work meet to be eligible?

c: what procedures must be followed to obtain / maintain rights?
A set of exclusive rights

A duration for the exclusive rights

A set of limitations / exceptions to exclusive rights

An infringement standard

A set of remedies against those who infringe




Core elements of copyright

(Pam Samuelson, “Preliminary Thoughts on Copyright Reform”)

1.
2.

Subject matter: works of authorship

Eligibility: authors (except work for hire), non-useful works of

original expression, fixed in a tangible medium; rights attach at

moment of creation (registration advised but not required, until
bringing case against infringement)

Duration: life of author plus 70; 95 years from first publication

Limitations: fair use, first sale, educational uses, backup copying of

Computer pI'O grams

Infringement standard: substantial similarity in protected expression

that does not meet one of the stated exceptions

Remedies: injunctive relief (preliminary and permanent); money
damages; destruction of infringing copies; court costs; criminal

sanctions)




Copyright basics

NB: Copyright protects expression of ideas, not the
underlying ideas, facts, systems, procedures,

principles, discoveries, etc.

Traditional limitations on copyright:
¢ First sale doctrine
® Private perforrnance or display

* Fair use (quotations, parodies, photocopies for teaching,

videotaping of TV programs, etc.)




Copyright history & process (U.S.)

1790 — first copyright law passed

1909 Copyright Act

1976 Copyright Act

1992 Audio Home Recording Act

1998 Digital Millennium Copyright Act

Some characteristics:

* Driven by negotiated settlements among industry stakeholders
(see Litman, pp 35-65)

* Successive rounds of copyright negotiation reflect tension between

‘incumbents’ and ‘upstarts’

* Long history of regulatory capture? (patent and copyright oftice)




The copyright wars: the cultural
front

° http: / /www.music-rules.com/ pdf / MusicRulesPoster.pdf

® http://www.music-rules.com/pdf/
MusicRulesMidSchActiVities.pdf
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File-sharing and universities:

institutional responses

Bandwidth

constriction
e Traffic shaping (DPI)

* Account

(general and targeted)

W

* ‘Just-say-no’ +
awareness campaigns

* Mandatory education
for offenders

restriction /
suspension
J
Architecture
Financial
Academic
4 and other )

Fines (per incident, * Academic probation and/

escalating) or suspension
* Loss of housing ¢ Student and/or
* NO PENALTIES J k administrative review
- _J
Steve Jackson

DMCA takedown
notices.

RIAA/MPAA
pre-settlement
letters?

Performative
functions?




Penalties imposed on students receiving DMCA

complaints

Network disconnection
Lower traffic priority
Limited transfer rate

Financial penalty

Loss of campus housing

Educational penalties
NO PENALTIES

A
—
e
=

Academic penalties s m——
e
—
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Elliott Kendall, Brandeis University, 2006 (N=80)
http://people.brandeis.edu/~ekendall/survey/




Comcast, net neutrality and the end of

scarcity

* FCC took action against Comocast in August
2008 for degrading p2p transfers

e 75% of university networks engage in

blocking or degradation of p2p

* Should the same rules as Comcast apply to

universities?

Increased demand for “neutral networks”

Impact on research that require real-time
communications (remote medicine,
telephony, IPTV, etc)

DEFINITIVELY REJECTED THE THING TO HAPPEN...

BANDWIDTH

CONCEPT OF NET NEUTRALITY

{ THIS WEEK THE US HOUSE OF I'D LIKE TO EXPLAIN WHY I
REPRESENTATIVES THINK THIS IS A TERRIBLE

LT
EXCEEDED!

¥ | you are beingredirectedito

| 2
Disnep..




Higher Education Act of 2008
o A Bill's Journey to Law

* Signed into law on August 14, 2008

® Requires universities to develop plans for
“technology-based deterrents” to digital
copyright infringement

° Technological arms race

* Also requires universities to develop plans to
offer “legal alternatives” to file sharing

o [ow adoption rate

® Not compatible with the iPod

e Whois paying for these new requirements?

U.S. Representative Eliot L. Engel
http://engel.house.gov/index.cfm?sectionid=90




Perfect 10 v. Google

® The claim: Perfect 10, a pornographic image company, accuses Google
(and Amazon) of direct, contributory, and vicarious copyright
infringement of its display and distribution rights to Perfect 10’s
copyrighted images. Perfect 10 challenges Google’s production of
thumbnails and in-line links through its image search process (direct),
and Google’s role in directing searchers to copyright violating materials
on third party websites (contributory and vicarious). Google invokes
fair use defense (on thumbnail question), and DMCA safe harbor (on

contributory and vicarious claims).

* Findings (Dec 2007): Court upholds Google’s fair use defense, remands
to the lower court on questions of contributory and vicarious

infringement.




Viacom V. Youtube

® The claim: Viacom accuses of Youtube (and its parent,
Google) of contributory and vicarious copyright
infringement for its posting of Viacom-owned copyrighted
materials, sharing of extensive data related to Youtube and
wider Google search processes as part of discovery, and
damages of $1 billion. Youtube/ Google invokes DMCA safe
harbor defense, and argues against release of sensitive

information in court as violation of company’s trade secrets.

* Findings: Court rejects Viacom’s injunctive relief claims and
most of Viacom’s data requests, but does force sharing of

Youtube viewership data, removed videos, etc.




International IP: WIPO

® 1883 Paris Convention for the Protection of Industrial
Property

® 1893 Berne Convention for the Protection of Literary
and Artistic Works

* World Intellectual Property Organization (1967)

— UN agency since 1974. Goal: to "promote the
protection of intellectual property throughout the

world.“ consensus decision-making, one-country one-

vote.




International IP; WTO (TRIPs) and

beyond

* General Agreement on Trade and Tariffs
(GATT) / World Trade Organization —Trade-
related intellectual property (TRIPs) introduced under

the Uruguay Round (1986-1994).
* Copyright granted automatically and extended to death + 50;

* Full copyright protection for computer programs;
* Patents extended to all fields of technology and for 20 yr min;
* Exceptions to copyright strictly limited (Berne “3-step test’);

® Beyond TRIPs: IP bilateralism (e.g. Anti-Countertfeiting
Trade Agreement (ACTA)?)




International IP: North-South
controversies

® Regressive net transfer of resources
® Access to knowledge

* Agriculture-related IP, universal patents on pharmaceuticals,

software patents

® The WIPO Development Agenda and the “Doha
Declaration” (WTO)




