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STATE OF MICHIGAN

DL s 8 [ER—

COURT OFYAPPEALS -

ENRa, .,

DETROIT AREA AGENCY ON AGING, "© " PORPUBLICATION

) . ~ May 19, 1995
Plaintiff-Appelles, ' . 9:40 a.m.
v S ' . No. 165148 ‘

: LC No. 92-232283-A8

STATE OF MICHIGAN OFFICE OF SERVICES TO
THE AGING, THE COMMISSION ON SERVICES TO
THE AGING, NANCY CRANDALL,
_ Executive Director of the Commission, :

THECDORE BRIETENBACH, MICHAEL GREEN,
LISELOTTE HOELZEL-SEIPF, DONALD HOFFMAN,
ELWIN JOHNSON, BARBARA MANTILA, ~ . -
ROSELIA NEUMANN, and JACQUELINE JOLLY,
Commission Members,

Defendants-Appellnts, _
o .
AREA AGENCY ON, AGINé 1B,

Before: Hood, P.J., amd Gribbs and Deborah Servito™, .

Defendants appeal as of right the trial court’s order disqualifying six commmissioners from
participating on the Michigan Commission on Services to the Aging (Commission). The order also
voided the Commission’s vote approving & new state funding formmla affecting the fourtecn shatewide
local Area Agencies on Aging (AAAs), Fiually, through its order, the trial court ordered the governor
to appcint new members to the Commission within 60 days ad further ordered the contepplatad
reconstituted Commission to reconsider the funding formulz within 120 days. We reverse.

Utider the Older Americans Act, 42Uscm1m3mlgﬂ.,amwwwdtpheip
the elderly is eligible to receive federsl grams for fonding programs to serve the elderly, provided that
the agency develops a formmila for distibuting the funds received under the Act. Consistent with the
Older Amcricans Act, the Compmission aad the Office of Services to the Aging (OSA) were created
ander the Older Michiganians Act, MCL 400.581 st seq.; MSA 2.638(51) e seq. The Commission,
which consists of fiftesn commissioners appointed by the Governor, is the policy making body for the
OSAandthefmxrteenmgionalAAAsinl\diwhigm. Asthepohcymakingbodywdr-rthé Qilder
Michiganians Act, meComnissimismsponsibhformmbﬁshhgaﬁmdingfmmnhforﬂmdisﬁbuﬁon
(by the OSA) offederalandsm!eﬁjndstothafommchisanMAs. Plaimtiff, the Detroit Area
Agency on Aging, is ons of the fourteen AAAs,

*Circuit Court judge sitting on the Court of Appeals by assignment.
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On September 18, 1992, the Commmission, by & vots of ten to iive, approved a new state fonding
formula affecting the aforementionsd fourteen AAAs. Under the new formula, plaintifi’s share of the
funds ave scheduled to dscrease due to & decline in the elderly population i Detroit. - In November of
1992, plaintiff initiated this action for superintending control, mandanms, and declaratory and injunctive
relief, alleging in relevant part that the Commission’s approval of the new funding formmla was unfawful
and void because eight commissioners were ineligible to vote becmuse they held incompatible public
offices and acted under actal or potential conflicts of interest in violetion of the incompaiible offices
act, MCL 15.181 et seq.; MSA 15.1120(121) &t seq., md the State Ethics Act, MCL 15.341 et seq;
MSA 4.1700(71) et seq. Among other things, plaintiff requosted the trizl court to void the
Comrigsion’s vote approving the new funding formula and to disqualify the commissioners at issue
from further participation on the Commission. ‘ .

At a December 9, 1992, hearing, the trial coutt ruled that Commissioner Green was disqualified
from voting on the now funding formala due to a conflict of interest. Defendints did not object. The
trial court postponed consideration of the incompatibility issue antil a° later date. Defendants
subsequently moved for summary disposition pursnint to MCR 2.116(C)@), (8 and (10). Defendants
denied that Commissioners Nenmann, Mantilz, Hoffmuasa, ‘Johnson, and Hoelzel-Seipp held positions
which conflicted or were inco ible with their Commission positions. Thus,; defendants argued, 2
finding by the trial coust that any one ofthasaoommissicm:swnseligibietcvoteonﬂmnewﬁmding
formula ih September 1992 would result in a quonta gpproving the formpla.

At the hearing pursuant to defendants’ moticn for summary dispesition the trial court determined
that Commissioners Maxgila, Hoffman, Foelzel-Seipp, and Jolly should b ramoved from the
Commisaion, Also included within the ambit of the trial court’s order were Commissioners Brietembach
and Green, although no specifie findings were made rclative to these two commissioners. However,
defendants acknowledged provionsly that the votes of Commissioners Brietanbach and Green were yoid
or voidsble due to the fact that they held incompatible offices when the new funding formula was
adopted. Finally, as stated sbove, the trjal court ordered the govemor to appoint new Commission
‘members within 60 days, andordetadﬁ:snewcmnmisﬁmmmﬁfyoramendthamﬂmdingformuh

within 120 days. Having granted defendanss’ Motion for Stay and Motion for lmmediate Consideration,

we now address the substanee of the trial court’s arder,
Defendant ﬁ.rst claims that the trial court erred by disqualifying the aforementioned. six
commissioner’s from the Commission based on his conclusion that they beld other incompatible
. positions. We agree. ‘ :
The incompetitle offices act prohibits a public officer or public employee from holding two or

more incompatible public offices at the same time, MCL 184 15.182; MSA 15. 1120 (122). Wayne
Prosecutor v Kinney, 184 Mich App 681, 683; 438 NW2d 674 (1990); Contesti v Augmey

General, 164 Mich App 271; 416 N'W2d 410 (1987). Section 1 of the act, MCL, 15.181(b); MSA

[l sy e

15.1120(121)(b), defmes mincompatible offices” as:

[Plublic offices held by & public official which, when the official 15 |
ing the dutics of any of the poblic offices held by the official,
rmﬂtinanyofﬁ:cfoﬂawingwiﬂtm@ecttolhoseoﬂioﬁhaidz

@) The subordination of 1 public office to noothet.
(i) The snpervision of 1 public office by smother,
(i) A breach of duty of public cffice.
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This Court need not address the issue of whether members of the Commission are_public
officers, becanse defendants commissioners have acknowledged that they are indeed public officers.
Morcover, defendants commissioners concede that, a5 public officers, they are prohibited from
simultaneously hokding two or more incompatible public offices. Because it is established that the
commissioners ars public officers, we must determine whether the trial court erred by concinding that

they held other incompatible public offices.

Under the Dlder Americans Act and the companion Michigan statute, the Commission is
requived to designate an AAA for each planaing and service area of the state. The Commission is also
responsible for developing 2 formula for the distribution of state zad federal fimds to these AAAs, and
may enter into confracts and agreements necessary of incidental to the performance of its duties. Suffice
lo say, the forsgoing clearly aatablishes fhat the fouricen AAAs are subordinate to, and subject to the
supervision of the Commission.

In the present case Commissioners Brietenbach and Green voted to approve the new fupding
formuls i September 1992, At the tme of the vote Commissioner Brietenbach was a member of an
AAA advisory board, whereas Commissioner Green was 2 member of an AAA admimistrative board.
. Defendants concede that Bristenbach and Gresn held incoropatible positions when they voied to approve
the new funding formmia. Accordingly, defendant's concede that the votos cast by Brietepbach and
Cireen were voidable in the discretion of the trial conrt pursyant to MCL 15.185; MSA 15.1120(125).
Theuiﬂmnﬂmdwduudsedthisﬁsmaﬁmmdvoidedmewwsufmmmiowsﬁmmwd
Brietenbach, We find no error in the trial court’s decision int this regard.

However, notwithstanding the fact that the trial court had the discretion to void the two votes in
question, defendmﬁclaimthﬂ&ﬂﬁalcouﬂmudindisqnaﬁfyingcmmmﬁmmd
Brictebach from the Commission because they each resigned from their respective "other” incompatible
positions prior to the trial court’s rling. We agree. .

First, it is apparent from the record that the trial court treated as gynonymous the issues of
*incomparibility” and "conflict of interest.” The trial court’s failure to distingnish these two isques is
significant. Vacation of on¢ office will solve a public official’s dilemma of two incompativle offices.
Kimey, supra at 684; Contesti, supra at 281. This is not necessarily the case in "conflict of interest”
citnations. In the preseni case Commissioners Gresm aund Brietenbach egch resigned from the
acknowlzdged "other” incompatible positions prior to the trial court’s ruling. This being the case, the
question of "incompatibility” was effectively resolved. Kinney, supra; Contesti, supre- Accordingly,
the trial court’s decision to remove Green and Brietenbach from the Commission was uir
because they had atready renounced their "other” incompatible positions.

Next,mgardingCammisdoncrHofﬁnan, a2 more diﬁ‘icuitques:ime:dstsasmwhadmrhe,like
Grmandﬂﬂembadi,hddmmmmpmﬁeoﬂimwhmthenwfmﬁngfmﬂawmappmm At
th:timaofthevoteCommiSsionerHoﬁmanwasamambm'ofmzdﬁmrybwdwthaPormgeSenior
Ceenter operated by the City of Portage, which received fonds from the area AAA. However,
evidence also indicates that Commissioner Hoffman was not ftvolved in that funding, that the Semior
Ceater was oot controlled by and did nat have a direct relationship with an AAA, the Comuission, or
the OSA, andthatiheadﬁsorybuudonwhishhgmeddiémtmahammmandaﬁmsastowhich

organizations should receive fanding or advise the area AAA, in auy way.

With respect to MCL 15.181(0)@ and (i), it is clear thet Commissioner Hoffman did not hold
an "incompatible position.” The icgue, thersfore, is whether the duties of euch offiee result in 2 breach

e &

This definition applies 10 public offices held by both publu: gfﬁciﬂsvand public cmployees. . Kinney,
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of duty of public office pursuant to section (b)), Under this section an incompatibility of public
offices wonld certainly exist if Commissioner Boffman were mvolved in direct contractual negotiations
with the Commission on behalf of the Sexdor Center or city commission relating to fands for the elderly.
’Iheseci:cumsmncesmnotsuppoﬂadbyﬁecvidmcemd, thus, we are of the opinion that the trial
conrt erred in disqualifying Commissioner Hoffman from the Commission.

The trial court also disqualified Commissioner Maotila f£:om the Commission. Again, the trial
court exred in so deing. Suffics to say, volnnresr positions held by Commissioner Mantila were not
*incompatible” with ber position as 2 commissioner. As for Commissioner Jolly, the racord reveals that
she resigned from the Compuission in December 1992 for personal reasons. Her disqualification from
the Commission is therefore moot. Deiroit v Detroit Police Officers Ass'n, 174 Mich App 388, 391-
392: 435 Nw2d 799 (1989). {Commigsioner Hoelzel-Seipp’s dismissal from the Commission will be
discussed under the "conflict of interest™ anatysis.] :

Under the foregoing analysis it js clear that the votes of Commissioners Biietenbach and Green
in favor of the new funding formula were the only votes which were properly disqualified by the tdal
court. Abgent these votes, the new formuia wonld have been approved by a vote of 8 to 5, instead of 10
to 5. The trial court declared the entire vots void, This action was snconsistent with the requirement of
MCL 15.185: MSA 13.1120(125), namely that any judicial refief nnder the incompatible public offices
sct shall operate prospectively only. Accordingly, the trial court erred by voiding the Commission’s
vote approving the new funding formmuia. .

Finally, but oot least significant, plaintiff lncked standing to maise the issus of incompatibility in
' the trial court. MCL 15.134; MSA. 15.1120(124) specifically provides that an action for incompatibility
may be brought by the Attorney General or a prosecutiog attomey, and that there is mo private cause of
action under the incompatible public offices act. Where a new right or a pew duty is imposed by statme,
the remedy provided by the statute for enforcement of the fight or for nonperformance of the duty i8
axchusive uniess the remedy is plainly inadequate. Forster v Delton School District, 176 Mich App 582,
584: 440 NW2d 421 (1989). . :

Plainﬁﬁ’wasnntprecludedfsmwmmmicaﬁnsitscmcemstuthemmeyGmaral’sofﬁccor
40 the local prosecutor. Thmpﬂﬂ&s,beiugspedﬁmﬂydmﬁgnﬂadhymmgislmmmh;ﬁmaﬂm
suchasd:we,aremfﬁnienﬂycapablsofformdinsphinﬁff’s grievancehxmeappmpriatcfommwhen
the circumstances so dictate. Asplninﬁffisnotwi&muianmequﬂemedywecondudethatithcked
' standing to raise fhe meompatbility issne in the trial court. 1d.; MCL 15.184; MSA 15,1120(124).

Next, we conclude that Commissioner Hoelzel-Seipp bad a conflict of interest in this case.
Although the trial comtfomd&xﬂithenwﬁmdingformﬂlwnsmtaomact, the AAAs are anthorized
to enter into subeantracts for services to the ciderly. MCL 400.589(2)(d); MSA 2.63B(59X2)d). At the
fime of the Commisgsion™s vote m September 1992, Commissioner Hoelzel-Seipp held a management and
stock ownership position with Michigan Home Care, a company witch ided nursing and basle home
care to the elderly. Through her afidavit Commissioner Hoelzel-Seipp acknowledged that the company
received funding from the Grand Traverse County Commission on Aging, which in mm recetved grants

_from the area AAA hﬁghtuf@mmissiﬂnﬂr'ﬂndmkscipp’sﬁnmcinlmesthm&ndsas,a
result of her ipvolvement in Michigan Home Care, we conclude that her participation in approving the
aew funding formala created a conflict of fnterest ander MCL 400.584(2); MSA 2.638(54)(2), and MCL

15.322(1); MSA 4,1700(5D(1)- '

Addressing defmdm’thirdargmnsnt.wmnchdeﬂmtp]ninﬁﬁhadnomdingmbﬁngan
action before the trial caunpmantto&@StataEﬂﬁcSActinﬂﬁsm. As pointed
the State Ethics Act is intended a5 a code of ethics fotpubﬂcufﬁcmandemploym, and not as a rule of
law for public contracts. -See MCL 15.341 ¢t 529.; MBSA 4.1700(71) et seg.-
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, ' Having reversad the trial court’s order on other grounds, we need not adddre 1 ‘
remaining issue which concerns the portion of the trial conrt’s order compelling the governor to appoint .
new comnissioners. . : : ' -

/s/ Harcid Hood

/s/ Roman S. Gribbs
/s/ Deborah A.. Servitto

5-



STATE OF MICHIGAN

COMMISSION

ELWIN M. JOHNSON
CHAIRPERSON

P.C. Box 30026
Lansing, Michigan 48909
Phone: {517) 373-8230
TDD (517) 373-4096

To—

" JOHN ENGLER, Governor

OFFICE OF SERVICES TO THE AGING

NANCY CRANDALL, Director

MEMORANDUM

DATE: December 21, 1992

TO: Commission on Services to the Aging
FROM: Nancy Crandall, Director &

SUBJECT: Conflict of Interest and Incompatible Offices

There has recently been concern about whether members of the Commission have a conflict
of interest as a result of their involvement with area agencies or providers of services under
area plans. The purpose of this memorandum is to provide some perspective on this issue.
I have also attached photo copies of statutory provisions discussed below.

There are two state statutes which address conflict of interest for members of the Michigan
Commission on Services to the Aging. First, the Older Michigapians Act (PA 180 of 198 1)
at Section 4.(2)(a) through (c), describes situations where members shall not participate or
shall abstain. Second, PA 317 of 1968, as amended, relates 1o the conduct of public servants
in respect to contracts with public entities. However, neither of these statutes prohibit
involvemnent with area agencies or service providers by members of the Commission. The
provisions of the statutes require disclosure of a member’s interest in certain contracts and
limits their opportunity to discuss, make recommendations and vote on contracts for which
an interest has been disclosed. Please find attached a disclosure form for use by members
of the Commission.

A related but separate statute, PA 566 of 1978, addresses the incompatibility of certain
public offices. The intent of this statute is to prevent an individual from occupying two
public offices at the same time where one office is subordinate to or supervises the other.
The Older Michiganians Act establishes a supervisory relationship between the Michigan
Commission on Services to the Aging and area agencies. Therefore, an individual may not

be a member of both at the same time.

I hope the above and attached information. provides you with a clearer rnderstanding of
conflict of interest as it relates to membership on the Commission. If you have any
questions on the above or attached, please don't hesitate to let me know.

NC/EB/pah

Attachments



MEMORANDUM

STATE OF MICHIGAN
OFFICE OF SERVICES TO THE AGING

LANSING

Date: Jamuary 13,1988
To: Comfnissioners

From: Olivia Pwrd, Director

Subject: Inccmpatible Offices/Conflict of Interest

At the last Comission meeting I told you I would investigate further the issue
raised in the Attorney General's letter to Bob McReavy (10/26/87) .

The AG's opinion as to whether a state Camnmissioner may also hold a position on

&n area agency policy board or advisory council is based on P.A. 566, 1978
(attached). As I read that statute I concur with the AG. If any of you serve on

grea agency boards or advisory councils, you should resign as Bob McReavy has
one.

"Incampatible Offices" is a separate issue from conflict of interest. Under
"conflict of interest" you may still serve on agency boards in the field of
aging. You must declare conflict of interest and not vote or speak if a vote is
going to be taken by the Commission on that particular agency.

/haw
Attachment

Ut
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