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C HAPTER I

INTRODUCTION

Over the l a s t  - f i f t e e n  t o  twenty  y e a r s ,  t h e r e  has

been an i n c r e a s i n g  amount o-f r e s e a r c h  on d i v o r c e ,  and

i t s  e f f e c t s  on both p a r e n t s  and c h i l d r e n .  By 1981,  

t h e r e  had been such a s i g n i f i c a n t  i n c r e a s e  in the  

number o f d i v o r c e s  in t h i s  c o u n t r y  t h a t  e s t i m a t e s  

su g g est t h a t  over  one m i l l i o n  c h i l d r e n  per  y e a r were  

a f f e c t e d  by the d i v o r c e  o f  t h e i r  p a r e n t s .  E s t i m a t e s  

a l s o  su g g est t h a t  one h a l f  o f  a l l  new m a r r i a g e s  would  

end in d i v o r c e .  (Haynes,  1982)  In Oak land County,  

M i c h i g a n ,  t h e r e  were more than 7000 new d i v o r c e s  f i l e d  

in 1981 w i t h  mi nor  c h i l d r e n ,  w i t h  n e a r l y  9000 c h i l d r e n  

i n v o l v e d .  T h i s  was an i n c r e a se  o f  over  600 d i v o r c e s

f rom the y ea r b e f o r e .  ( Oa k l an d  County F r i e n d  of  the

C o u r t ,  Annual  R e p o r t ,  1981)  By the y ea r 1990 ,  i t  i s  

e s t i m a t e d  t h a t  over  one h a l f  of  the c h i l d r e n  of  t h i s

c o u n t r y  w i l l  be l i v i n g  in e i t h e r  s i n g l e  p a r e n t  homes or

some form of  b l ended  f a m i l y ,  in which one or  both of  

t h e i r  p a r e n t s  have r e m a r r i e d .  (Ulal 1 e r s t e  i n , 1982)

Over the l a s t  ten y e a r s  t h e r e  has been a s i m i l a r

emphasis  on c h i l d  cust ody  and i t s  e f f e c t s  on both

1
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p a r e n t s  and c h i l d r e n .  I n  the e a r l y  1970s,  - fueled by an 

o u t c r y  f o r  equal  p a r e n t i n g  r i g h t s ,  - f a t hers  in many

s t a t e s  began t o  a s s e r t  t h e i r  equal  r i g h t  -for c u s t ody  o-f 

c h i l d r e n .  A t  t h a t  t i m e ,  over  90 '/. o-f a l l  d i v o r c i n g  

mothers  r e c e i v e d  s o l e  cust ody  o-f t h e i r  c h i l d r e n .

( F o s t e r  & F r e e d ,  1980)  In 1980 ,  in Oakland County,

M i c h i g a n ,  a p p r o x i m a t e l y  85% o-f a l l  d i v o r c e s ,  i n c l u d i n g  

those in which the  mother  a l l o w e d  the - f a ther  t o  r e t a i n  

c us t od y ,  ended w i t h  s o l e  mat erna l  c us t od y .  I n  t h a t  

y e a r ,  t he r e  had been no j o i n t  cus t ody  d i v o r c e

ar rangement s  awar ded .  By 1981 , a lmost  85% o-f the  

mot her s  r e t a i n e d  s o l e  c u s t o d y ,  w i t h  a l a r g e  drop in the  

so l e  cust ody  awarded t o  - f a t h er s .  However,  t h e r e  was a 

s l i g h t  i nc r e a s e  in the number o-f j o i n t  c u s t ody  

a r rangement s ,  n e a r l y  3% o-f the d i v o r c e s  -for the y e a r .  

For the most p a r t ,  - f a t hers  were s i m p l y  g r a n t e d  

" v i s i t a t i o n  r i g h t s " ,  a lo ng  w i t h  be i ng  r e q u i r e d  to  pay 

c h i l d  s u p p o r t ,  w i t h  no a b i l i t y  t o  in- f luence or  c o n t r o l  

the l i - f e  o-f t h e i r  c h i l d ( r e n ) .  In - fact ,  in many s t a t e s ,  

they  were u n a b l e  even to  r e c e i v e  a r e p o r t  c a r d  -from 

s c h o o l ,  or  m e d i c a l  r e p o r t  -from d o c t o r s  whom t h e y  were  

r e q u i r e d  to  p ay ,  w i t h o u t  the expressed a u t h o r i z a t i o n  o-f 

the mot her ,  who was s o l e  c us t od i an  o-f t h e i r  c h i l d .

As - f a t h e r s  were s t a r t i n g  to  a s s e r t  t h e i r  r i g h t s ,  a 

t r i o  o-f p s y c h o a n a l y s t s  au t h o r ed  a s i g n i - f i c a n t  book 

o u t l i n i n g  t h e i r  b e l i e - f  in the concept  o f  “p s y c h o l o g i c a l  

p a r e n t " .  They recommended t h a t  custody and a l l  c o n t r o l
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o-f the c h i l d  be g r a n t e d  t o  j u s t  t h a t  p a r e n t .  ( G o l d s t e i n  

e t  a l . ,  1973) M ost p r o f e s s i o n a l s  i n v o l v e d  in h e l p i n g  

t o  d e t e r m i n e  cu s t od y  d e c i s i o n s  h a i l e d  t h i s

recommendat ion as  a l an dmar k .  I t s  p r i n c i p l e s  began to  

be u t i l i z e d  in an i n c r e a s i n g  number o-f cus t ody  

d i s p u t e s .  I n  most c a s e s ,  the recommendat ions  o f  

G o l d s t e i n  and h i s  a s s o c i a t e s  c o n t i n u e d  the e x i s t i n g  

t r e n d  t o  p r o v i d e  c u s t o d y  t o  mothers  and v i s i t a t i o n  and 

c h i l d  s u p p o r t  payments t o  f a t h e r s .

In  the mid 197 0 s ,  however ,  o t h e r  p r o f e s s i o n a l s  

began to  c r i t i c i z e  the  book o f  G o l d s t e i n  e t  a l . as not  

r e c o g n i z i n g  e i t h e r  the c h i l d ' s  need f o r  a c o n t i n u i n g ,  

s t a b l e  r e l a t i o n s h i p  w i t h  h i s / h e r  f a t h e r  or  the f a t h e r ' s  

need f o r  a c o n t i n u i n g  r e l a t i o n s h i p  w i t h  h i s  c h i l d ( r e n ) .  

L o n g i t u d i n a l  r e s e a r c h  in C a l i f o r n i a  s uggest ed  t h a t  

c h i l d r e n  who m a i n t a i n  a c o n t i n u i n g  r e l a t i o n s h i p  w i t h  

t h e i r  f a t h e r  a d j u s t e d  t o  t h e i r  p a r e n t s '  d i v o r c e  e a s i e r  

and w i t h  f e wer  problems than those whose f a t h e r s  s i m p l y  

w i t h d r a w  f rom t h e i r  l i f e .  (Lial 1 e r s t  i en & K e l l y ,  1980)  

Research i n v o l v i n g  f a t h e r s  in New York  sugg e s t e d  t h a t  

men who m a i n t a i n  c o n t i n u i n g  r e l a t i o n s h i p s  w i t h  t h e i r  

c h i l d r e n  a re  l e s s  depr es s ed  and more s t a b l e  f o l l o w i n g  

the d i v o r c e  than those who are  encouraged t o  w i t h d r a w  

f rom t h e i r  c h i l d ( r e n ) ' s  l i f e  by the c u s t o d y  d e c i s i o n  

which g r a n t s  o n l y  l i m i t e d  v i s i t a t i o n  t o  them and t o t a l  

c o n t r o l  o f  the c h i l d ( r e n ) ' s  l i f e  to the m o t h e r .  ( G r e i f ,  

1979)  In a few landm ark c h i l d  cust ody  d i s p u t e s  in the
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1 9 7 0 ' s ,  the  c o u r t s  began t o  look to  a l t e r n a t i v e s  to  

g r a n t i n g  s o l e  c u s t ody  o-f the  c h i l d r e n  t o  m o t h e r s  ( e . g .  

Sa l k  v .  S a l k ,  P e r o t t i  v .  P e r o t t i ,  Mol ino-f - f  v .  

M o l i n o f f ) .  (Roman & Haddad, 1978; “Award o f J o i n t  

Cust ody" ,  1975;  M o l i n o f f ,  1977)  A t t o r n e y s ,  j u d g e s ,  and 

mental  h e a l t h  p r o f e s s i o n a l s  in many s t a t e s  began 

l o o k i n g  h a r d e r  f o r  a l t e r n a t i v e s  to  s o l e  c u s t o d y .

Wh i l e  many a l t e r n a t i v e s  have been e x p l o r e d ,  the  

one which has r e c e i v e d  the most amount o f a t t e n t i o n  in 

the l a s t  seven or  e i g h t  y e a r s  has been j o i n t  c u s t o d y .  

P r i m a r i l y  in response t o  G o l d s t e i n  e t  al  . ,  Mel Roman 

and W i l l i a m  Haddad ( 1 9 7 8 )  wrote  t h e i r  comprehens ive  

account  o f  the probl ems a s s o c i a t e d  w i t h  the g r a n t i n g  o f  

s o i e  cus t ody  to  one p a r e n t .  They s t r o n g l y  s uggest ed  

t h a t  in over  o n e - h a l f  o f  a l l  d i v o r c e s ,  j o i n t  c u s t ody  

shou l d  be g r a n t e d ,  p r i m a r i l y  to  m a i n t a i n  t he  i m po r t a n t  

f a t h e r - c h i l d  r e l a t i o n s h i p .  J o i n t  cust ody  has r e c e i v e d  

a g r e a t  deal  o f  s c r u t i n y  by a t t o r n e y s ,  f a m i l y  

t h e r a p i s t s ,  p s y c h i a t r i s t s ,  p s y c h o l o g i s t s ,  j u d g e s ,  

r e s e a r c h e r s ,  and p a r e n t s .  I t  has e i t h e r  been h a i l e d  as  

the best  p o s s i b l e  a r rangement  f o r  d i v o r c i n g  f a m i l i e s ,  

as i t  a l l o w s  f o r  the c o n t i n u i t y  o f  i mp o r t a n t  f a m i l y  

r e l a t i o n s h i p s ,  or  d e c r i e d  f o r  c r e a t i n g  more prob l ems  

than i t  s o l v e s .

In the past  few y e a r s ,  people  in M i c h i g a n  have  

begun t o  l ook  more c l o s e l y  a t  the 1970 c h i l d  cu s t od y  

l aw.  O r i g i n a l l y ,  as p a r t  o f  the n o - f a u l t  d i v o r c e  l aw,
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t h i s  s e c t i o n  made i t  d i f f i c u l t  -for two p a r e n t s  to  

c o n t e s t  cus t ody  w i t h o u t  each s i d e  a t t e m p t i n g  t o  prove  

the  o t h e r  p a r e n t  u n f i t .  T y p i c a l l y ,  as in most o f  the  

c o u n t r y ,  d i v o r c e s  s t i p u l a t e d  t h a t  the mother  would  

c o n t i n u e  l e g a l  and p h y s i c a l  cust ody  o f  the c h i l d ,  w i t h  

the f a t h e r  b e i n g  g r a n t e d  v i s i t a t i o n  r i g h t s  and be i ng  

r e q u i r e d  to  pay c h i l d  s u p p o r t  through the F r i e n d  o f  he 

C o u r t .  However ,  many p e o p l e  began to  have t r o u b l e  w i t h  

t h i s  ar rangement  so t h a t ,  as e a r l y  as 1976 ,  a few 

f a m i l i e s  were c o n s i d e r i n g  j o i n t  cust ody  when endi ng  

t h e i r  m a r r i a g e .  S i nce  such r e c o r d s  are  not  a c c u r a t e l y  

k e p t ,  i t  i s  d i f f i c u l t  t o  d e t e rm i ne  what was the f i r s t  

j o i n t  cust ody  s e t t l e m e n t  in M i c h i g a n .  F a t h e r s  began to  

o r g a n i z e  i n t o  groups  t o  p r o t e c t  t h e i r  r i g h t s  when 

d i v o r c i n g .  These r i g h t s  i n c l ud e d  a g r e a t e r  chance to  

r e c e i v e  s o l e  or  j o i n t  cu s t od y  or  a t  l e a s t  m a i n t a i n  a 

more s t a b l e  r e l a t i o n s h i p  w i t h  t h e i r  c h i l d ( r e n ) ,  i f  the  

mother  had c u s t o d y .  I n  o rd e r  to  mod i fy  the p a t t e r n  of  

g r a n t i n g  mothers  s o l e  c u s t o d y ,  many peopl e  ur ged  the 

Mi c h i g a n  l e g i s l a t u r e  t o  change the c h i l d  c u s t ody  a c t .

Thus,  by 1980 ,  f u e l e d  by l obby i ng  e f f o r t s  by the  

F a t h e r s  f o r  Equal  R i g h t s ,  the Mi ch i gan  l e g i s l a t u r e  

de ba t ed  proposed changes in the c h i l d  cus t ody  a c t  which  

woul d  encourage d i v o r c i n g  c oup l es  to c o n s i d e r  j o i n t  

c u s t o d y .  The proposed law was s uppor t ed  by many 

g r oups ,  i n c l u d i n g  the  Mi c h i gan  C o n f e d e r a t i o n  of  

D i v or c e d  F a t h e r s ,  the M i c h i g a n  ch ap t er  of  the N a t i o n a l
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O r g a n i z a t i o n  o-f Women, the F a mi l y  Law S e c t i o n  o-f the 

S t a t e  Bar o-f M i c h i g a n ,  the Mi ch i gan  Women's Commission,  

and the F r i e n d  o-f the Cour t  A s s o c i a t i o n  o-f M i c h i g a n .  

The o n l y  known group to  be opposed t o  the r e v i s i o n s  was 

the M i c h i gan  Ju d g es ' A s s o c i a t i o n ,  which - f e l t  t h a t  the  

e x i s t i n g  law was w o r k i n g  w e l l  and shoul d  not  be 

changed.  Wi t h  o n l y  l i m i t e d  o p p o s i t i o n  to  t h i s  b i l l ,  

and o n l y  minimal  s up p o r t  -for a b i l l  whi ch  more s t r o n g l y  

se t  - for th j o i n t  cus t ody  as the presumed o p t i o n ,  the 

b i l l  was passed  by the Mi ch i gan  l e g i s l a t u r e  and became 

law on J an u a ry  14,  1981 .

The new law i s as - fo l lows:

"An a c t  t o  amend s e c t i o n  3 o-f Ac t  #91 o-f the
P u b l i c  A c t s  o-f 1970,  e n t i t l e d  "An a c t  to
d e c l a r e  the  i n h e r e n t  r i g h t s  o-f mi nor  
c h i l d r e n ,  t o  e s t a b l i s h  r i g h t s  and d u t i e s  t o
t h e i r  c u s t o d y ,  suppor t  and v i s i t a t i o n  in
d i s p u t e d  a c t i o n s ;  t o  p r o v i d e  -for c e r t a i n  
pr ocedure  and a pp e a l s ;  and to  r e p e a l  c e r t a i n  
a c t s  and p a r t s  o f  a c t s , "  b e i n g  s e c t i o n  7 2 2 . 2 3  
of  the Compi led Laws o f 1970 and to  add
s e c t i o n  6 a .

THE PEOPLE OF THE STATE OF MICHIGAN
ENACT:
S e c t i o n  1 .  S e c t i o n  3 of  Act  No.  91 of  the
P u b l i c  A c t s  o f  1970 ,  be i ng  s e c t i o n  7 2 2 . 2 3  o f  
the Compi led  Laws o f  1970,  i s  amended and 
s e c t i o n  6a i s  added t o  r ead  as f o l l o w s :

S e c t i o n  3 .  "Best  i n t e r e s t s  of  the c h i l d "
means the sum t o t a l  of  the f o l l o w i n g  f a c t o r s  
to  be c o n s i d e r e d ,  e v a l u a t e d ,  and d e t e r m i ne d  
by the c o u r t :
a )  the l o v e ,  a f f e c t i o n ,  and o t h e r  emot i ona l  
t i e s  e x i s t i n g  between the p a r t i e s  i n v o l v e d  
and the c h i l d .
b) the c a p a c i t y  and d i s p o s i t i o n  o f  the  
p a r t i e s  i n v o l v e d  t o  g i v e  the c h i l d  l o v e ,
a f f e c t i o n ,  and guidance and c o n t i n u a t i o n  of  
the e d u c a t i n g  and r a i s i n g  o f  the c h i l d  in i t s  
r e l i g i o n  or  c r e e d ,  i f  any.
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c)  the c a p a c i t y  and d i s p o s i t i o n  o-f the
p a r t i e s  i n v o l v e d  t o  p r o v i d e  the c h i l d  w i t h  
■food, c l o t h i n g ,  medica l  care  or  o t h e r  
r emed i a l  c a r e  r e c o g n i z e d  and p e r m i t t e d  under 
the laws o-f t h i s  s t a t e  in p l ace  o-f medica l
c a r e ,  and o t h e r  m a t e r i a l  needs.
d)  the l e n g t h  o-f t ime the c h i l d  has l i v e d  in 
a s t a b l e ,  s a t  i s - f a c t o r y  env i ro n me n t ,  and the  
d e s i r a b i l i t y  o-f m a i n t a i n i n g  c o n t i n u i t y .
e )  the permanence,  as a - fami ly u n i t ,  o-f the
e x i s t i n g  or  proposed c u s t o d i a l  home o r homes.
f )  the  m oral - f i t n e s s  of  the p a r t i e s
i n v o l v e d .
g)  the mental  and p h y s i c a l  h e a l t h  of  the  
p a r t i e s  i n v o l v e d .
h)  the home, s c h o o l ,  and community r e c o r d  o f  
the c h i l d .
i )  the r e a s o n a b l e  p r e f e r e n c e  of  the c h i l d ,
i f  the c o u r t  deems the c h i l d  t o  be o f
s u f f i c i e n t  age t o  e x p r e s s  p r e f e r e n c e .
j )  the w i l l i n g n e s s  and a b i l i t y  o f  each o f
the p a r e n t s  t o  f a c i l i t a t e  and encourage a 
c l o s e  and c o n t i n u i n g  p a r e n t - c h i l d
r e l a t i o n s h i p  between the c h i l d  and the o t h e r  
p a r e n t .
K) any o t h e r  f a c t o r  c on s i de r ed  by the c o u r t  
to  be r e l e v a n t  t o  a p a r t i c u l a r  c h i l d  c u s t ody  
di spute  .

Sec 6a .  l ) i n  cus t ody  d i s p u t e s  between  
p a r e n t s ,  the p a r e n t s  s h a l l  be a d v i s e d  o f  
j o i n t  c u s t od y .  At  the r eq u es t  o f  e i t h e r  
p a r e n t ,  the c o u r t  s h a l l  c o ns i der  an award o f  
j o i n t  c u s t o d y ,  and s h a l l  s t a t e  on the r e c o r d  
the r easons  f o r  g r a n t i n g  or de ny i ng  a 
r e q u e s t .  I n  o t h e r  cases j o i n t  cust ody  may be 
c o n s i d e r e d  by the  c o u r t .  The c o u r t  s h a l l  
d e t e r mi n e  wh e th e r  j o i n t  custody i s  in the  
be s t  i n t e r e s t  o f  the c h i l d  by c o n s i d e r i n g  the  
f o l l o w i n g  f a c t o r s :

a)  the f a c t o r s  enumerated  in s e c t i o n  3 .
b)  whe t her  the p a r e n t s  w i l l  be a b l e  t o  
c o o p e r a t e  and g e n e r a l l y  agree c o n c e r n i n g  
i mp o r ta n t  d e c i s i o n s  a f f e c t i n g  the w e l f a r e  o f  
the c h i l d .

2 )  i f  the p a r e n t s  agree  on j o i n t  c u s t o d y ,  
the c o u r t  s h a l l  award j o i n t  cust ody  u n l e s s  
the c o u r t  d e t e r m i n e s  on the r e c o r d ,  based  
upon c l e a r  and c o n v i n c i n g  e v i d e n c e ,  t h a t  
j o i n t  c u s t ody  i s  not  in the best  i n t e r e s t s  o f  
the c h i l d .

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



3 )  i -f the c o u r t  awards j o i n t  c u s t o d y ,  the
c o u r t  may i nc l u d e  in i t s  aw ard a s t a t e me n t  
r e g a r d i n g  when the c h i l d  s h a l l  r e s i d e  w i t h  
each p a r e n t ,  or  may p r o v i d e  t h a t  p h y s i c a l  
cu s t o d y  be shared  by the p a r e n t s  in a manner 
to  a ss u re  the c h i l d  c o n t i n u i n g  c o n t a c t  w i t h  
both p a r e n t s .

4)  d u r i n g  a t ime a c h i l d  r e s i d e s  w i t h  a 
p a r e n t ,  t h a t  p a r e n t  s h a l l  d e c i d e  a l l  r o u t i n e  
m a t t e r s  c on c e r n i n g  the c h i l d .

5 )  i f  t h e r e  i s  a d i s p u t e  r e g a r d i n g  
r e s i d e n c y ,  the c ou r t  s h a l l  s t a t e  the b a s i s  
■for a r e s i d e n c y  award on the r e c o r d  or in 
wr i t i n g .

6)  j o i n t  cust ody  s h a l l  not  e l i m i n a t e  the
r e s p o n s i b i l i t y  -for c h i l d  s u p p o r t .  Each 
p a r e n t  s h a l l  be r e s p o n s i b l e  f o r  c h i l d  suppor t  
based on the needs o-f the c h i l d  and the  
a c t u a l  r e s o u r c e s  o-f each p a r e n t .  I-f a p a r en t  
woul d  o t h e r w i s e  be unab l e  t o  m a i n t a i n  
adequ a t e  hous i ng  -for the c h i l d  and the o t h e r  
p a r e n t  has su- f - f i c i ent  r e s o u r c e s ,  the c ou r t  
may o rd e r  modi - f i ed s up p o r t  payments f o r  a 
p o r t i o n  o f  hous ing expenses  even d u r i n g  a 
p e r i o d  when the c h i l d  i s  not  r e s i d i n g  in the  
home o f the p a r e n t  r e c e i v i n g  s u p p o r t .  An
o r d e r  o f  j o i n t  c us t od y ,  in and of  i t s e l f ,
s h a l l  not  c o n s t i t u t e  grounds f o r  m o d i f y i n g  a 
s u p p o r t  o r d e r .

7)  as used in t h i s  s e c t i o n ,  “j o i n t  custody"  
means an o rd e r of  the c o u r t  in which 1 or
both o f  the f o l l o w i n g  i s  s p e c i f i e d :
a )  t h a t  the c h i l d  s h a l l  r e s i d e  a l t e r n a t e l y  
f o r  s p e c i f i c  p e r i o d s  w i t h  each of  the  
paren t s .
b)  t h a t  the p a r e n t s  s h a l l  share
d e c i s i o n - m a k i n g  a u t h o r i t y  as t o  the i mp o r ta n t  
d e c i s i o n s  a f f e c t i n g  the w e l f a r e  o f  the c h i l d .

T h i s  a c t  i s  o r de r ed  t o  t ake  immediate  
e f f e c t . 11

E s s e n t i a l l y ,  t he r e  are  two ma j o r  changes f rom the  

p r e v i o u s  c h i l d  c u s t ody  a c t .  F i r s t ,  in c o n s i d e r i n g  " t h e  

be s t  i n t e r e s t s  o f  the c h i l d "  the c o u r t  i s  now e x p e c t e d
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t o  c o n s i d e r  to  what  degree  each o-f the p a r e n t s  i s  

w i l l i n g  t o  encourage and s u p p o r t  a c o n t i n u i n g ,  s t a b l e  

r e l a t i o n s h i p  w i t h  the o t h e r  p a r e n t .  T h i s  i s  i m p o r t a n t ,  

l e s t  a p a r e n t  w i t h  s o l e  c u s t o d y  keep the c h i l d  away 

■from the  o t h e r  p a r en t  because o-f anger between the  

p a r e n t s .  I n  - f ac t ,  r e c o g n i z i n g  the impor tance o-f the  

c o n t i n u i n g  r e l a t i o n s h i p  w i t h  bot h  p a r e n t s ,  the M i c h i g an  

L e g i s l a t u r e ,  as p a r t  o-f i t s  compl e t e  r e v i s i o n  o f  the  

F r i e n d  o f  the Cour t  system,  has j u s t  a u t h o r i z e d  the  

F r i e n d s  o f  the Cour t  to  m e d i a t e  c h i l d  cust ody  d i s p u t e s  

and e n f o r c e  c h i l d  v i s i t a t i o n  o r d e r s .  (House B i l l  4 87 0 ,  

1982 )

Second,  the new j o i n t  cu s t od y  law s t a t e s  t h a t  

p a r t i e s  who are  compet ing  f o r  c us t ody  of  t h e i r  c h i l d  

must be a d v i s e d  of  j o i n t  c u s t o d y  and t h a t ,  a t  the  

r e q u e s t  o f  e i t h e r  p a r t y ,  the ju d g e  must c o n s i d e r  an 

aw ard  o f j o i n t  cust ody  and w h e t h e r  i t  i s  in the best  

i n t e r e s t s  o f  the c h i l d .  I f  bo t h  p a r e n t s  agree t o  j o i n t  

c u s t o d y ,  the judge must award i t .  The o n l y  e x c e p t i o n  

t o  t h i s  d e c i s i o n  i s  i f  the ju d g e  d e t e r m i n e s ,  on the  

r e c o r d  and based on c l e a r  and c o n v i n c i n g  e v i d e n c e ,  t h a t  

j o i n t  c u s t o d y  i s  not  in the b e s t  i n t e r e s t s  o f  the  

c h i l d .  In  o t h e r  words ,  a j ud g e  cannot  use pe r sona l  

p r e j u d i c e  a g a i n s t  j o i n t  c u s t o d y  as a means to deny i t .  

P r i o r  t o  the new law,  any ju d g e  c ou l d  deny j o i n t  

c u s t o d y  f o r  any s t a t e d  r e a s o n ,  or  f o r  no a pp a r e n t  

r eason  a t  a l 1.
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The o n l y  o t h e r  changes in  the law  a re  those  

s t a t e m e n t s  which de-f ine the meaning o-f j o i n t  cust ody  

and those which deal w i t h  c h i l d  s u p p o r t .  (See t e x t  o-f 

the new law s t a t e d  e a r l i e r )

W h i l e  the c o n t r o v e r s y  r e g a r d i n g  j o i n t  cus t ody  was 

t a k i n g  p l a c e  in M i c h i g a n ,  t h e r e  was a g r e a t  deal o-f 

d i s c u s s i o n  r e g a r d i n g  j o i n t  cus t ody  in o t h e r  p a r t s  o-f 

the c o u n t r y .  As was ment i oned  e a r l i e r ,  many people  

were b e g i n n i n g  to  e x p l o r e  how the rami-f  i c a t  i ons o-f 

d i v o r c e  a-f-fect c h i l d r e n  and t h e y  were l o o k i n g  toward  

j o i n t  c u s t o d y  as a p o s s i b l e  s o l u t i o n  t o  the problems o-f 

c h i l d r e n .  O t h e rs  were a - f r a i d  o-f the t u r m o i l  which  

mi ght  r e s u l t  i-f j o i n t  cus t ody  became too  w i d e s pr ea d .  

Many s t a t e s  have begun t o  e x p l o r e  t h e i r  e x i s t i n g  

l e g i s l a t i o n  and t o  c o n s i d e r  changes in t h e i r  custody  

l aws to  encourage or  enab l e  t h e i r  j ud g e s  t o  award j o i n t  

cust ody  t o  d i v o r c i n g  c o u p l e s .

In a d d i t i o n ,  a l t ho u g h  many books and j o u r n a l  

a r t i c l e s  have been w r i t t e n  r e g a r d i n g  j o i n t  cust ody ,  

most o-f these  were based on the s u b j e c t i v e  assumpt ions  

o-f the a u t h o r s .  I n  s ev e r a l  r e v i e w s  o-f the l i t e r a t u r e ,  

i t  was n o t e d  t h a t  l i t t l e  e x i s t i n g  o b j e c t i v e  r esear ch  

was b e i n g  conducted  about j o i n t  cus t ody  and i t s  e - f f e c t s  

on p a r e n t s  and c h i l d r e n .  ( A b a r b a n e l , 19 7 9 ; S e l l ,  197?) 

Most o-f the o b j e c t i v e  s t u d i e s ,  mo r eover ,  i n v o l v e d  v er y  

smal l  samples  or  l ooked o n l y  a t  a t t i t u d e s  o-f the 

p a r e n t s .  No r e se a r ch  e x i s t s  which has s y s t e m a t i c a l 1y
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e x p l o r e d  the a t t i t u d e s  of  p r o f e s s i o n a l s ,  and which has  

i n t e r v i e w e d  both  p a r e n t s  and c h i l d r e n  of  the same 

f a m i l y .  Thus ,  d e s p i t e  the l ac k  o f  s c i e n t i f i c  e v i d e n c e ,  

many s t a t e s  have been making r e v i s i o n s  in cus t ody  laws  

based on the s u b j e c t i v e  i de as  o f  a r e l a t i v e l y  smal l  

number o f p e o p l e .

S ince  the amount o f r e s e a r c h  i s  l i m i t e d ,  t h e r e  are  

c u r r e n t l y  f ew s u b s t a n t i a l  g u i d e l i n e s  to a i d  a t t o r n e y s  

and j u d g e s ,  no t  t o  ment ion f a m i l y  members, in t h e i r  

e f f o r t  t o  u n d e r s t a n d  a l l  o f  the o p t i o n s  r e g a r d i n g  c h i l d  

cust ody  f o l l o w i n g  d i v o r c e .  Mo r e o v er ,  in r e v i e w i n g  the  

l i t e r a t u r e ,  one f i n d s  c o n s i d e r a b l e  c o n t r a d i c t o r y  

" ev i dence"  r e g a r d i n g  j o i n t  c us t od y .

The p r e s e n t  s t ud y  was designed to a s s i s t  

p r o f e s s i o n a l s  and f a m i l y  members in Mi ch i gan  to  b e t t e r  

u nde r s t and  j o i n t  c us t od y .  S p e c i f i c a l l y ,  i t  i s  hoped  

t h a t  t h i s  s t u d y  w i l l  p r o v i d e  s i g n i f i c a n t  i n f o r m a t i o n  to  

j u d g e s ,  a t t o r n e y s ,  mental  h e a l t h  p r o f e s s i o n a l s ,  F r i e n d  

of  the Co u r t  i n v e s t i g a t o r s , and d i v o r c i n g  f a m i l i e s  

about p r e v a i l i n g  a t t i t u d e s  r e g a r d i n g  j o i n t  c u s t o d y ,  as 

an a i d  t o  t h e i r  d e c i s i o n  mak i ng .

I t  i s  i m p o r t a n t  to i d e n t i f y  the exac t  scope o f  the  

i n v e s t i g a t i o n .  S p e c i f i c a l l y ,  the s tudy  l ooks  a t  the  

v a l u e s ,  b e l i e f s  and a t t i t u d e s  o f  j o i n t  cust ody  among a 

s e l f - s e l e c t e d ,  non-random  sam ple o f j ud g e s ,  a t t o r n e y s ,  

F r i e n d  of  the Cour t  I n v e s t i g a t o r s ,  and mental  h e a l t h  

p r o f e s s i o n a l s  who work o r r e s i d e  in a l a r g e  suburban
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county  in So u t h e a s t  M i c h i g a n .  Emphasis i s  p l a c e d  on 

d e t e r m i n i n g  the r e s p o n d e n t s / b e l i e f s  about the  

advant ages  and d i s a d v a n t a g e s  o f  j o i n t  c u s t o d y .  In  

a d d i t i o n ,  the s t u d y  a d d res s es  the f a c t o r s  which the  

r espo n d en t s  i n d i c a t e  a r e  n e ce s s a ry  t o  prom ote the  

q u a l i t y  o f  j o i n t  c u s t od y  as w e l l  as those f a c t o r s  which  

may i n t e r f e r e  w i t h  a smooth l y  f u n c t i o n i n g  j o i n t  cust ody  

ar ran g e me n t .  F i n a l l y ,  s e v e r a l  f a m i l i e s  e x p e r i e n c i n g  

j o i n t  cus t ody  a r r an g e me nt s  a r e  i n t e r v i e w e d  in o rd e r to  

de t e r mi ne  t h e i r  t h o u g h t s  and f e e l i n g s  about j o i n t  

cust ody .

Al thoug h  i t  would be u s e f u l  t o  compare j o i n t  

cust ody  w i t h  s o l e  c u s t o d y ,  such a s t u d y  i s  beyond the  

scope o f t h i s  r e s e a r c h .  S i m i l a r l y ,  i t  would be 

d i f f i c u l t  to  assess  what  e f f e c t ,  i f  any ,  the new j o i n t  

cust ody  law has had on d i v o r c e  a c t i o n s  s i n ce  the law 

has been e n a c t e d .  The most t h a t  can be c l a i m e d  i s  t h a t  

the i n f o r m a t i o n  g a i n e d  by t h i s  s t udy  shou l d  a i d  in 

u n d e r s t an d i n g  j o i n t  c us t ody  i t s e l f ,  so t h a t

p r o f e s s i o n a l s  and f a m i l i e s  w i l l  be b e t t e r  in formed when 

d e c i d i n g  among c h i l d  c u s t o d y  a l t e r n a t i v e s  f o l l o w i n g  

d i v o r c e .
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As was me n t i on e d  p r e v i o u s l y ,  a m a j o r  p a r t  o-f t h i s  

r e s e a r c h  was a compl e te  r e v i e w  o-f the  1 i t e r a t u r e  on 

j o i n t  c u s t o d y .  T h e r e  was much r e l e v a n t  in- format ion on 

c u s t o d y  in g e ne r a l  in the l i t e r a t u r e ,  as w e l l  as a 

g r e a t  deal o-f r e s e a r c h  on the e- f - fects o-f d i v o r c e  on 

- f ami l y  members, c h i l d r e n  p a r t i c u l a r l y .  A l l  o-f the  

l i t e r a t u r e  on d i v o r c e  i s  si  gn i-f i c a n t l  y r e l a t e d  to  

r e s e a r c h  on j o i n t  c u s t o d y ,  s i n ce  such r e s e a r c h  p r o v i d e s  

a b a s i s  -for - forming c o n c l u s i o n s  ab o u t the e-f-fects o-f 

j o i n t  cu s t od y  on the f a m i l y .  T h i s  i s  a r e l a t i v e l y  new 

f i e l d  which has v e r y  l i t t l e  h a r d  r e s e a r c h  as of  y e t .  

N e v e r t h e l e s s ,  i deas  deve l oped  in the d i v o r c e  l i t e r a t u r e  

p l a y  a ma j or  r o l e  in shapi ng the a t t i t u d e s  and b e l i e f s  

which v a r i o u s  p e op l e  have had r e g a r d i n g  j o i n t  cus t ody .  

T h i s  c h a p t e r  w i l l  o u t l i n e  the ma j o r  i d e as  p r e se n t e d  in 

the I i t e r a t u r e  ab o u t j o i n t  c u s t o d y ,  as we l l  as 

p e r t i n e n t  i n f o r m a t i o n  r e g a r d i n g  c u s t o d y  in genera l  and 

the e f f e c t s  o f  d i v o r c e  on a l l  f a m i l y  members.

One o f the i mp o r t a n t  a s p e c t s  o f  any l i t e r a t u r e  

r e v i e w  i s  the breakdown o f major  a r t i c l e s  among v a r i o u s

13
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t y p e s .  For  example,  of  those  a r t i c l e s  r e v i e w e d  by the  

w r i t e r ,  o n l y  12% were r e s e a r c h  f oc us ed ,  and much o-f 

t h i s  r e s e a r c h  s t u d i e d  the e f f e c t s  o f  d i v o r c e  on f a m i l y  

m em bers. I n  r e c e n t  d o c t o r a l  d i s s e r t a t i o n s ,  A b arb an e l 

< 1 9 7 7 ) ,  L u e p n i t z  < 1 9 8 0 ) ,  and Nunan ( 1 9 8 0 ) ,  s t u d i e d  

v a r i o u s  a s p e c t s  of  j o i n t  c u s t o d y  in a fo rm a l m annner, 

and A h ro n s  ( 1 9 8 0 ) ,  G r e i f  < 1979 ,  1 9 8 2 ) ,  Ne h l s  ( 1 9 7 9 ) ,  

and Ste inman ( 1 9 8 1 ) ,  have a l s o  conducted fo rm a l

r e s e a r c h  on some aspect  o f  j o i n t  cus t ody .  Beyond t h i s  

12%, however ,  a l l  o f  the o t h e r  books and a r t i c l e s  on 

the s u b j e c t  r e f l e c t e d  l e g a l  o p i n i o n s  or a t t i t u d e s

( 4 0 % ) ,  s o c i o - p s y c h o l o g i c a l  i d e a s  ( 33%) ,  or a r t i c l e s  in 

p o p u l a r  magaz i nes  or newspapers r e p o r t i n g  about j o i n t  

c u s t od y  ( 1 5 % ) .  Many o f these a r t i c l e s  d i scussed  the  

h i s t o r y  o f  cus t ody  in g e n e r a l .

H i s t o r y  Of C h i l d  C ustody Laws 

C h i l d  cust ody  has been w r i t t e n  about and de ba t ed  

f o r  h u n d red s  o f y e a r s .  In e a r l y  E n g l i s h  common l aw ,

f a t h e r s  had s u p e r i o r  r i g h t s  f o r  cus t ody ,  as c h i l d r e n  

were c o n s i d e r e d  p a r t  o f  the p r o p e r t y  awarded to  the  

f a t h e r .  I n  the U n i t e d  S t a t e s ,  f a t h e r s  had s u p e r i o r  

c u s t od y  r i g h t s  i n t o  the 19th c e n t u r y .  In the e a r l y  

1 9 0 0 ' s ,  assumpt i ons  were deve l oped  based on

p s y c h o a n a l y t i c  i deas ,  s t a t i n g  t h a t  women were b e t t e r  

s u i t e d  t o  r a i s i n g  c h i l d r e n .  As an outgrowth o f  t h i s  

p o s i t i o n ,  by the e a r l y  1 9 0 0 ' s  m ost s t a t e s  had deve l op e d  

the " t e n d e r  y e a rs  d o c t r i n e " ,  presuming t h a t  mot her s
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were best  s u i t e d  t o  r a i s i n g  t h e i r  c h i l d r e n ,  and t h i s  

l e d  t o  n e a r l y  a l l  c o n t e s t e d  c h i l d  c u s t o d y  b e i ng  awarded  

t o  the mot her  - f o l l ow i ng  d i v o r c e .  S i nce  Wor l d  War I I ,  

because o-f many cul  t u r a l  changes and a g r e a t e r  concern  

■for c h i l d r e n ' s  emot ional  needs many s t a t e s  have 

abandoned the t e n d e r  yea r s  d o c t r i n e .  Those s t a t e s ,  in 

the 1 9 6 0 ' s  and e a r l y  1 9 7 0 ' s ,  d e ve l op e d  new c h i l d  

cust ody  laws based on " the  b e s t  i n t e r e s t s  o-f the

c h i l d " ,  c i t i n g  many - f ac tors  wh i ch  the c o u r t  shoul d

weigh in g r a n t i n g  custody a w a rd s . The Mi ch i gan  

l e g i s l a t u r e ,  f o r  example,  passed a model law in 1970.  

T h i s  law c o n t a i n e d  a l l  of  the f a c t o r s  e x i s t i n g  in the  

pr e s e nt  l aw p r e s e n t e d  in Chapt er  I ,  e xcept  f o r  " f a c t o r  

j “ , which i s  r e l a t e d  to  the w i l l i n g n e s s  o f  each o f the  

p a r e n t s  t o  f a c i l i t a t e  a c o n t i n u i n g  p a r e n t - c h i l d

r e l a t i o n s h i p  between the c h i l d  and the o t h e r  p a r e n t .  

Due t o  " t h e  t e n d e r  y e a rs  d o c t r i n e "  and " the  best

i n t e r e s t s  o f  the c h i l d "  c o n ce p t ,  ov er  90 ’/ .  of  c o n t e s t e d  

d i v o r c e s  o v er  the yea r s  r e s u l t e d  in mat erna l  so l e  

cust ody .  ( F o s t e r  & F r eed ,  1980 )  Except  f o r  a few

r e c e n t  changes in some s t a t e s  r e g a r d i n g  j o i n t  cus t ody ,  

n e a r l y  a l l  s t a t e s  have c h i l d  c u s t o d y  s t a t u t e s  which  

p r o m i n e n t l y  c i t e  the "best  i n t e r e s t s  o f  the c h i l d " .

The f i r s t  ment ion o f  j o i n t  cust ody  in the

l i t e r a t u r e  was in Go l dschne i der  ( 1 9 7 4 ) ,  where the

aut hor  b r i e f l y  d i scussed  a v i s i t a t i o n  arrangem ent w i t h

h i s  own c h i l d r e n  and how i t  d i f f e r e d  from the
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t r a d i t i o n a l  Sunday v i s i t s  o-f going to the p a rk  o r the  

zoo.  P r i o r  t o  t h i s ,  d i s c u s s i o n s  in the l i t e r a t u r e  were  

about c us t ody  in g e n e r a l .  (Benedek and Benedek,  1972) 

In 1975,  f i v e  more a r t i c l e s  appeared in the l i t e r a t u r e  

t h a t  ment i oned  j o i n t  c u s t o d y ,  two in a magaz ine  and a 

newspaper (Goodman, L e v i n e ) ,  and t h r e e  in l eg a l  

r e f e r e n c e s  ( " A wa r d " ,  " C o n t r o v e r s i a l  Custody I d e a s " ,  and 

“S c h i 11eman") .  S c h i 11eman v S ch i l l ema n  ( 1 9 7 5 ) ,  in 

f a c t ,  i s  the f i r s t  r e f e r e n c e  found in M i c h i g a n  case law 

r e f e r r i n g  t o  a j o i n t  c u s t o d i a l  award.  In t h i s  case ,  

both p a r e n t s  were f ound t o  be f i t ,  so t h a t  the c o u r t  

awarded “d i v i d e d  cust ody"  in which the c h i l d r e n  

remained in the home and the p a r e n t s  r o t a t e d  on a s i x  

month b a s i s  in o rd e r  t h a t  the c h i l d r e n  c o u l d  m a i n t a i n  a 

co n t i nu e d  r e l a t i o n s h i p  w i t h  each p a r e n t .

A l s o ,  in 1975 ,  Nobl e  and Noble  i ssued a book 

o u t l i n i n g  prob l ems r e g a r d i n g  cust ody  d i s p u t e s .  T h e i r  

d i s c u s s i on  o f  the i ssues  p r o v i d e d  a b a s i s  f o r  some of  

the e a r l y  i de as  r e g a r d i n g  j o i n t  c u s t od y .  In 1976 ,  two 

more r e p o r t s  in magaz i nes  appeared (Baum, H o l l y ) ,  as 

w el l  as t h r e e  more a r t i c l e s  about cust ody  in ge ne r a l  in 

the p s y c h o l o g i c a l  l i t e r a t u r e  ( De r de yn ,  Der deyn ,  S t a c k ) .  

Since 1977 ,  about f i f t e e n  t o  t went y  a r t i c l e s  or  books 

have been w r i t t e n  on cu s t od y  each y e a r ,  e s p e c i a l l y  on 

j o i n t  c u s t o d y ,  showing a r a p i d  i nc rease  in the  amount 

w r i t t e n  in the l a s t  f i v e  y e a r s .

F i n a l l y ,  whereas  most o f the e a r l i e r  a r t i c l e s
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p e r t a i n e d  t o  cust ody  in gener a l  or  the e f f e c t s  o-f 

d i v o r c e ,  more and more r e c e n t  a r t i c l e s ,  both in l e g a l  

and p s y c h o l o g i c a l  l i t e r a t u r e ,  were s p e c i f i c a l 1y

d i r e c t e d  t o  the concept  o-f j o i n t  c u s t o d y .  They  

d i scu s s ed  the  e v o l u t i o n  o-f j o i n t  c u s t od y  in compar ison  

w i t h  o t h e r  c u s t ody  a r r an g e me n t s ,  d e - f i n i t i o n s  o-f j o i n t  

c us t od y ,  a d va n t a g e s  and d i s a d v a n t a g e s  o-f j o i n t  c u s t o d y ,  

and - f a c t o r s  which were seen as n e c e s s a r y  in a l l o w i n g  

j o i n t  c u s t o d y  t o  succeed,  as w e l l  as - f ac t o r s  which may 

g r e a t l y  i m p a i r  i t s  p o t e n t i a l  s uc c e s s .  The r e ma i nd e r  o f  

t h i s  c h a p t e r  w i l l  f o c us  in depth on a l l  o f  these  

i ssues .

R e l a t e d  D i v o r ce  Research

The need f o r  a l t e r n a t i v e s  t o  the t y p i c a l  c u s t o d y  

a r r an g e me nt s  f o l l o w i n g  d i v o r c e  became a pp a r e n t  in the  

e a r l y  1 9 7 0 ' s ,  f o l l o w i n g  much r e s e a r c h  on the e f f e c t s  o f  

d i v o r c e  on c h i l d r e n .  Wh i l e  i t  i s  not  w i t h i n  the scope  

of  t h i s  s t u d y  t o  r e p o r t  a l l  the r e l e v a n t  r e s e a r c h  on 

the e f f e c t s  o f  d i v o r c e  on f a m i l y  members,  those s t u d i e s  

which had a ma jor  impact  on c u s t od y  l e g i s l a t i o n  and 

which were a l s o  a s s o c i a t e d  w i t h  the c o n t r o v e r s y  

s u r r o u n d i n g  j o i n t  cust ody  w i l l  be d i s c u s s e d .

In a w i d e l y  c i t e d  r e s e a r c h  p r o j e c t  o f  ma j o r  scope  

W a l l e r s t e i n  and K e l l y  ( 1 9 8 0 )  d e s c r i b e d  the  r e s u l t s  o f  

t h e i r  l o n g i t u d i n a l  s t udy  of  s i x t y  f a m i l i e s  in

C a l i f o r n i a ,  which began in 1971 .  They  f ound t h a t  most  

c h i l d r e n  e x p r es se d  f e e l i n g s  o f  l o s s  f o l l o w i n g  t h e i r
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p a r e n t ' s  d i v o r c e ,  s t a t i n g  t h a t  the e f f e c t s  o-f b e i n g  

l e f t  a lmost  e x c l u s i v e l y  in the c a r e  o f  o n l y  one p a r e n t  

were f ound to  be n e g a t i v e .  Among the n e g a t i v e  e f f e c t s  

c i t e d  were a t t a c h m e n t  and s e p a r a t i o n  a n x i e t y ,  l o y a l t y  

c o n f l i c t s  among the c h i l d r e n  toward both p a r e n t s ,

s t r a i n e d  i n t e r a c t i o n s  w i t h  both  p a r e n t s ,  e s p e c i a l l y  

w i t h  the n o n - c u s t o d i a l  p a r e n t ,  d i s t u r b a n c e  in the  

c h i l d r e n ' s  p l a y  and s o c i a l  r e l a t i o n s h i p s ,  d i s t u r b a n c e  

in c o g n i t i v e  per formance  and school  f u n c t i o n i n g ,  and 

probl ems in sex r o l e  i d e n t i f i c a t i o n .  W a l l e r s t e i n  

<1982)  s t a t e d  t h a t  the most r e c e n t  f i n d i n g s  of  t h i s  

ongoing s t udy  suggest  t h a t  c h i l d r e n  a d j u s t  to  d i v o r c e  

b e t t e r  i f  they  can m a i n t a i n  a s t a b l e  and l o v i n g

r e l a t i o n s h i p  w i t h  both p a r e n t s  and t h a t  the

a bove - me n t i on e d  d i s t u r b a n c e s  d i m i n i s h  over  t ime more 

e a s i l y  i f  such p o s i t i v e  r e  1 a t i o n s h i p s  e x i s t  w i t h  both  

paren t s .

In her  ma j o r  work on j o i n t  cust ody  in 1977 ,  

Abarbane l  r e v i e w e d  the 1 i t e r a t u r e  and found t h a t  

p a r e n t a l  s e p a r a t i o n  and the t r a n s i t i o n  t o  a

s i n g l e - p a r e n t  f a m i l y  s e v e r e l y  a f f e c t  the c h i l d r e n .  The 

two ma j or  f a c t o r s  which she f ound  t o  c o n t r i b u t e  t o  the  

impact  o f  d i v o r c e  on c h i l d r e n  were  t h a t  they  i n e v i t a b l y  

l ose  one p a r e n t  ( u s u a l l y  the  f a t h e r )  and t h a t  the

c u s t o d i a l  p a r e n t  ( u s u a l l y  the  m o t h e r )  f e e l s  shut  in

w i t h  the c h i l d r e n  and over bu r de n e d  w i t h  the complete  

r e s p o n s i b i l i t i e s  o f  p a r e n t i n g .  Both c h i l d r e n  and
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p a r e n t s  were seen as s u f f e r i n g  -from the t r a d i t i o n a l  

p o s t - d i v o r c e  cust ody  a r r a n g e m e n t .

In 1977,  Rosen sampled 92 c h i l d r e n  o f  d i v o r c e  to  

e l i c i t  f e e l i n g s  r e g a r d i n g  t h e i r  e x p e r i e n c e s .  Her  

f i n d i n g s  r e v e a l e d  t h a t  the m a j o r i t y  o f  c h i l d r e n  

i n t e r v i e w e d  p r e f e r r e d  the o p p o r t u n i t y  f o r  f r e e  access  

to  each p a r en t  and t h a t  r e s t r i c t i o n s  to  t h i s  access  

i nc re a s e d  the l i k e l i h o o d  o f  d e v e l o p i n g  more severe  

pr ob l ems.  In 1979,  Hess s t u d i e d  the e f f e c t s  o f  d i v o r c e  

upon c h i l d  b e h a v i o r  and found t h a t  " the  n e g a t i v e  

e f f e c t s  o f  d i v o r c e  were g r e a t l y  m i t i g a t e d  when p o s i t i v e  

r e l a t i o n s h i p s  w i t h  both  p a r e n t s  were m a i n t a i n e d .  The 

c h i l d ' s  r e l a t i o n s h i p  w i t h  the n o n - c u s t o d i a l  p a r e n t  

( f a t h e r )  was as i m p o r t a n t  as the c o n t i n u i n g

r e l a t i o n s h i p  w i t h  the m o t h e r . "  <pg.  7 9 - 8 0 ) .

A l s o  in 1979,  G r e i f  s t u d i e d  f a t h e r s  in New York  

and found t h a t  those who had a g r e a t e r  say in t h e i r  

c h i l d ' s  l i f e  m a i n t a i n e d  a more a c t i v e  i nvolvement  in 

and i n f l u e n c e  on the c h i l d ' s  growth and deve l opment .  

She a l s o  noted t h a t  d i v o r c e  l e d  t o  depr ess i on  and a

sense o f  l os s  in f a t h e r s  as w e l l  as c h i l d r e n  and t h a t ,

u l t i m a t e l y ,  those f a t h e r s  w i t h  j o i n t  cust ody  f e l t  

b e t t e r  and m a i n t a i n e d  more p o s i t i v e  r e l a t i o n s h i p s  w i t h  

t h e i r  c h i l d r e n  than d i d  any o f  the o t h e r  f a t h e r s  in the  

s t u d y .  F i n a l l y ,  in 1981 ,  H i n g s t  s t u d i e d  p a r e n t a l

responses  r e g a r d i n g  t h e i r  c h i l d r e n ' s  a t t i t u d e s  about  

the d i v o r c e  of  t h e i r  p a r e n t s  and f ound t h a t  the
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overwhe l ming ev i de n c e  p o i n t e d  t o  the impor tance  o-f 

■fathers in the l i v e s  o-f those c h i l d r e n ,  even in the 

r e l a t i v e l y  h igh  p e r c e n t a g e  (23X)  who m a i n t a i n e d  l i t t l e  

or  no c o n t a c t  wi t'n t h e i r  - f a t h e r s .

Beyond The Best  I n t e r e s t s  O-f The C h i l d

W h i l e  much o-f t h i s  r e se a r ch  was t a k i n g  p l a c e  and 

be i ng  w r i t t e n  a bout  in the p s y c h o l o g i c a l  l i t e r a t u r e ,  a 

c o n t r o v e r s y  was d e v e l o p i n g  in both l e g a l  and

p s y c h o l o g i c a l  j o u r n a l s  r e g a r d i n g  c h i l d  cus t ody  and the 

best  i n t e r e s t s  o-f the c h i l d .  I n  1972 ,  Benedek and 

Benedek w r o t e  a bout  M i c h i g a n / s 1970 c h i l d  c u s t ody  a c t ,  

s u g g e s t i n g  ways t o  g u a r a n t e e  t h a t  the c h i l d ' s  best  

i n t e r e s t s  were b e i n g  s e r v e d .  E s s e n t i a l l y ,  t he y  - fe l t  

t h a t  menta l  h e a l t h  p r o - f es s i on a l s  c o u l d  e v a l u a t e

d i v o r c i n g  - f a m i l i e s  t o  d e t e r mi n e  which o-f the two 

compet ing  p a r e n t s  shou l d  be g r a n t e d  c u s t o d y .  Then,  in 

1973,  G o l d s t e i n  e t  a l . w r o t e  t h e i r  landmark book,  which 

was d e s i gne d  to  he l p  c o u r t s  deve lop g u i d e l i n e s  -for a l l  

c h i l d  p l acement  d e c i s i o n s ,  i n c l u d i n g  the c h i l d  custody  

d e c i s i o n s  in d i v o r c e .  U t i l i z i n g  concept s  of

p s y c h o a n a l y t i c  t h e o r y ,  the a u t h o r s  observed  t h a t  the 

p e r c e p t i o n  o f  the  passage o f  t ime i s  d i f f e r e n t  f o r  

c h i l d r e n  than f o r  a d u l t s .  Thus,  the younger  the c h i l d  

the g r e a t e r  the d i f f i c u l t y  f o r  t h a t  c h i l d  i f  the

s o l u t i o n  t o  c u s t ody  d e c i s i o n s  i s  d e l a y e d .  They

conc l uded t h a t  speed in s e t t l i n g  the d i v o r c e  is  

e s s e n t i a l .  They a l s o  d e f i n e d  the concept  o f  the
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“p s y c h o ! o g i c a l  p a r e n t " ,  the person  who p r i m a r i l y  c a r e s  

■for and d e v e l o p s  a r e c i p r o c a l  p s yc h o l og i ca l

r e l a t i o n s h i p  w i t h  the c h i l d .  I t  was t h e i r  c o n t e n t i o n  

t h a t  t h i s  p s y c h o l o g i c a l  p a r e n t  sho u l d  be awarded  

cust ody  when the p a r e n t s  cannot  a g r e e .  They went on to  

s t a t e  t h a t  t h i s  p a re n t  shou l d  be a l l o w e d  t o t a l l y  to  

c o n t r o l  the c o n t a c t  between the  c h i l d  and the o t h e r  

p a r e n t .  They  s t a t e d :

C h i l d r e n  have d i - f - f i c u l t y  in r e l a t i n g  
p o s i t i v e l y  t o ,  p r o - f i t t i n g  -from, and
m a i n t a i n i n g  the c o n t a c t  w i t h  two
p s y c h o l o g i c a l  p a r e n t s  who a r e  not  in p o s i t i v e  
c o n t a c t  w i t h  each o t h e r .  L o y a l t y  c o n - f l i c t s  
a r e  common and normal  under  such c o n d i t i o n s  
and may have d e v a s t a t i n g  consequences by 
d e s t r o y i n g  the c h i l d ' s  p o s i t i v e  r e l a t i o n s h i p s  
to both p a r e n t s .  A " v i s i t i n g "  or  " v i s i t e d "  
p a r e n t  has l i t t l e  chance t o  s e r v e  as a t r ue  
o b j e c t  -for l o v e ,  t r u s t ,  and i d e n t i f i c a t i o n ,  
s i n c e  t h i s  r o l e  i s  based on h i s  be i ng  
a v a i l a b l e  on an u n i n t e r r u p t e d  d a y - t o - d a y  
basi  s .

Once i t  i s  d e te rm i ne d  who w i l l  be the 
c u s t o d i a l  p a r e n t ,  i t  i s  t h a t  p a r e n t ,  not  the  
c o u r t ,  who must dec i de  under  what  c o n d i t i o n s  
he or  she w i she s  to  r a i s e  the c h i l d .  Thus,  
the n o n c u s t o d i a l  p a r e n t  s ho u l d  have no 
l e g a l l y  e n f o r c e a b l e  r i g h t  t o  d e c i d e  whether  
i t  i s  d e s i r a b l e  f o r  the c h i l d  t o  have such 
v i s i t s .  What we have s a i d  i s  des i gned  to  
p r o t e c t  the s e c u r i t y  o f  an ongoing
r e l a t i o n s h i p — t h a t  between the c h i l d  and the 
c u s t o d i a l  p a r e n t .  At  the same t i me  the s t a t e  
n e i t h e r  makes nor b r ea k s  the p s yc ho l o g i c a l  
r e l a t i o n s h i p  between the c h i l d  and the 
n o n c u s t o d i a l  p a r e n t ,  which the a d u l t s
i n v o l v e d  may have j e o p a r d i z e d .  I t  l e a v e s  to  
them what  o n l y  t hey  can u l t i m a t e l y  r e s o l v e .
<pg.  38)

W h i l e  t h e r e  was l i t t l e  or  no general  i zab l  e 

e m p i r i c a l  r e s e a r c h  t o  suppor t  t h e i r  c o n c l u s i o n s ,  t h e i r  

book g e n e r a t e d  a c o n t r o v e r s y  whi ch  c o n t i n u e s  to t h i s
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day.  Most  o-f the c o n t r o v e r s y  c e n t e r e d  on t h e i r  s t a t e d  

b e l i e - f  t h a t  the  n o n - c us t od i  al  p a r e n t  s ho u l d  have no 

l e g a l l y  en- f orceab l e  r i g h t s  to  v i s i t  h i s / h e r  c h i l d ( r e n )  

nor any i np u t  i n t o  the c h i l d  r e a r i n g .

Some a u t h o r s ,  p l e a s e d  w i t h  many o-f t h e i r  

c o n c l u s i o n s ,  w r o t e  a r t i c l e s  and books g e n e r a l l y  

- f avor i ng  these  o p i n i o n s .  F i r s t ,  Derdeyn ( 1 9 7 6 , 1 9 7 6 ) ,  

in two a r t i c l e s  d i s c u s s i n g  c h i l d  c u s t o d y ,  expr es se d  the 

b e l i e f  t h a t  the  c o u r t s  shou l d  u t i l i z e  more mental  

h e a l t h  p r o f e s s i o n a l s  in t h e i r  cus t ody  d e c i s i o n  making.  

He f r e q u e n t l y  c i t e d  G o l d s t e i n  e t  a l . ( 1 9 7 3 )  as a b a s i s  

f o r  e n co u ra g i n g  the use of  such p r o f e s s i o n a l s  to  

d e t e r mi n e  " t he  p s y c h o l o g i c a l  p a r e n t "  o f  the c h i l d .

Nowhere does Derdeyn ad d r es s  the issue o f  j o i n t  cust ody  

or i t s  p o s s i b l e  use as a way o f  a v o i d i n g  cust ody  

d i s p u t e s .  R a t h e r ,  h i s  w r i t i n g s  f u r t h e r  the b e l i e f  t h a t

such d i s p u t e s ,  a i d e d  by the wisdom of  the menta l  h e a l t h  

p r o f e s s i o n a l ,  a r e  " t h e  be s t  way t o  d ecr ease  the burden  

on the c h i l d r e n . "  ( p g .  1375)

D r .  R i c h a r d  G a r d n e r ,  a c h i l d  p s y c h o a n a l y s t  who has 

w r i t t e n  much about  d i v o r c e  and i t s  e f f e c t s  on c h i l d r e n ,  

w r ot e  t h r e e  a r t i c l e s  or  books r e g a r d i n g  c h i l d  c us t od y .  

In  1977,  he b a s i c a l l y  d i s c o u r a g e d  j o i n t  c u s t ody  as a

means of  r e s o l v i n g  c u s t ody  d i s p u t e s ,  though he f e l t

t h a t  p a r e n t s  shou l d  make t h e i r  own d e c i s i o n s  w h i l e  they  

can,  s i n ce  " p l a c i n g  the d e c i s i o n  in the hands o f  o t h e r s  

i s  not  l i k e l y  to  r e s u l t  in an a r r angement  t h a t  i s  in
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t h e i r  c h i l d r e n ' s  b e s t  i n t e r e s t s . "  <pg.  5 )  In h i s  197? 

book about  d i v o r c e  -for p a r e n t s ,  he devot ed  o n l y  

o n e - h a l f  o f  a p a r agr aph  t o  the t o p i c  o-f j o i n t  c u s t o d y ,  

in a c h a p t e r  on d i v o r c e  and v i s i t a t i o n .  Using no

s u p p o r t i n g  r e s e a r c h ,  he s t a t e d :  " j o i n t  cus t ody ,  in

which the c h i l d  moves back and f o r t h  between p a r e n t s  a t  

h i s  o p t i o n ,  shou l d  be c on s i de r ed  more .  O b v i o u s l y ,  i t

w i l l  no t  work w e l l  f o r  c h i l d r e n  under  seven or  e i g h t  

. . . "  <pg.  3 0 1 ) .  Thus ,  he i m p l i e d  t h a t  j o i n t  cust ody  

may have some m e r i t ,  but  n o r m a l l y  s h o u l d  o n l y  be 

c o n s i d e r e d  f o r  c h i l d r e n  aged seven or  e i g h t  or o v e r .  

F i n a l l y ,  by 1982,  he seemed to be acknowl edg i ng  j o i n t  

c ust ody  more ,  p r e s e n t i n g  h i s  c l e a r e s t  and most

comprehens i ve  r e v i e w  o f  j o i n t  c u s t ody  t o  d a t e .  N o t i n g  

the marked upsurge in r e ce n t  y e a r s ,  he was s t i l l  

r e l u c t a n t  t o  endorse j o i n t  c us t ody .  He s t a t e d  t h a t  

laws r e q u i r i n g  the presumpt ion  of  j o i n t  cust ody  would

l ea d  t o  more harm than good and s t a t e d  t h a t  j o i n t

cus t ody  s ho u l d  o n l y  be g r a n t e d  a f t e r  c a r e f u l

e x a m i n a t i o n  of  both p a r e n t s .  Since most  p a r e n t s  cannot  

e f f e c t i v e l y  handle  j o i n t  cust ody ,  he s t a t e d  t h a t  a l l  

j o i n t  c u s t o d y  awards shoul d  be t e mp o r a r y ,  f o r  s i x  to

t we l ve  months ,  so as t o  mi n i mize  the p o t e n t i a l  r i s k s  

i n v o v l e d .

M i l l e r  ( 1 9 8 1 )  q u e s t i o n e d  much o f  the  new i n t e r e s t  

which had been d e v e l o p i n g  about  j o i n t  c us t ody  and used 

many o f  the  c once pt s  o u t l i n e d  by G o l d s t e i n  e t  al  . to
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advance h i s  i d e a s .  F i r s t ,  he c r i t i c i z e d  much of  the 

d i v o r c e  r e s e a r c h ,  i mp l y i ng  t h a t  s t u d i e s  o f  d i v o r c e  and 

j o i n t  c u s t o d y  were not  c o n t r o l l e d .  Then,  he went  on to  

s t a t e  t h a t  “G o l d s t e i n ,  ( A . )  Freud and S o l n i t ' s  op i n i on s  

are p e r s u a s i v e  in p a r t  because o f  t h e i r  i n t e l l i g e n t  

a p p l i c a t i o n  G f  the e x t e n s i v e  i n f o r m a t i o n  about  c h i l d  

development  d e r i v e d  f rom p s y c h o a n a l y t i c  s t u d i e s . "  <pg.  

212)  A l t h o u g h  he concluded by s a y i n g  t h a t  j o i n t  

cust ody  c o u l d  p r o v i d e  g r e a t e r  s a t i s f a c t i o n  than sole  

c us t od y ,  he m a i n t a i n e d  t h a t  the d e c i s i o n  f o r  c h i l d  

cust ody  must  be based on the “be s t  i n t e r e s t s  of  the  

c h i l d " ,  and no t  the i n t e r e s t s  o f  the p a r e n t s .

However ,  G o l d s t e i n  e t .  al  g e n er a t e d  a 

s i g n i f i c a n t l y  g r e a t e r  number of  opposing v i e w p o i n t s .  

Those o ppos i ng  the ideas o f  G o l d s t e i n  e t  a l . have been 

ab l e  to  i n f l u e n c e  l e g i s l a t o r s  and the c o u r t s ,  which  

have seen a r a p i d  i nc rease  in the number of  j o i n t  

cust ody  a wa r d s .  The f i r s t  ma j or  c r i t i c i s m  o f  G o l ds t e i n  

e t  al  . in t he  l i t e r a t u r e  was by Stack  ( 1 9 7 6 ) ,  where she 

found two b a s i c  problems w i t h  t h e i r  a n a l y s i s .  F i r s t ,  

she s t a t e d  t h a t  t h e i r  g u i d e l i n e s  would  p i t  parent  

a g a i n s t  p a r e n t ,  and t h a t  each o f  them must d i s c r e d i t  

the o t h e r  in o r d e r  to prove f i t n e s s  f o r  c us t od y .  In 

such i n s t a n c e s ,  she m a i n t a i n e d ,  c h i l d r e n  would be l es s  

l i k e l y  t o  s u s t a i n  t i e s  w i t h  t h e i r  n o n - c u s t o d i a l  parent  

and t h i s  wou l d  be d e t r i m e n t a l  to  the chang ing  and the  

c o n t i n u i n g  needs o f  boys and g i r l s  as t he y  grow up,  as
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w e l l  as t o  the  a d u l t s  in q u e s t i o n .  I-f the c u s t o d i a l  

p a r e n t  needed p a r e n t a l  r e l i e - f ,  the n o n - c us to d i  al  pa r en t  

would be l e s s  l i k e l y  t o  he l p  s i n c e  an ongoing  

r e l a t i o n s h i p  has not  c o n t i n u e d  w i t h  t h a t  p a r e n t .  I-f 

c o u r t s  r i g i d l y  acc e p t e d  the p r i n c i p l e s  o-f G o l d s t e i n  et  

a l . she n o t e d ,  t h i s  c o u l d  p r e v e n t  a c t i o n  in the 

i n t e r e s t s  o-f the c h i l d  and h i s / h e r  p a r e n t s .  Second,  

she was concerned  about  the l o n g - t e r m  e- f - fects on the 

c h i l d  based upon the e x t e n t  t o  which the a u t h o r s  va lue  

the n u c l e a r  - f ami ly  and,  - f o l l ow i ng  a d i v o r c e ,  the 

r e l a t i o n s h i p  w i t h  one spec i - f i e  a d u l t  in one spec i - f ie  

e n v i r o n m e n t .  She proposed t h a t  an i n - d e pt h

r e l a t i o n s h i p  w i t h  both p a r e n t s  and v a r i e d  l i - f e - s t y l e s  

"may b e t t e r  p r e p a r e  a c h i l d  -for persona l  and p u b l i c  

1 i-fe in our  s o c i e t y . "  ( p g .  508)

In  1977 ,  Solow and Adams c r i t i z e d  the s t r e s s  which  

G o l d s t e i n  e t  al  . p l a c e d  on the r i g h t s  o-f the one

c u s t o d i a l  p a r e n t .  The a u t h o r s  n o t e d  t h a t  i t  is

i mp o s s i b l e  t o  equat e  p a r e n t a l  i n t e r e s t s  w i t h  the 

c h i l d ' s  i n t e r e s t s ,  in the b e l i e - f  t h a t  G o l d s t e i n  e t  al  . 

do t h a t  in t h e i r  a rgument s .  Then,  in 1978 ,  Roman & 

Haddad p u b l i s h e d  a ma jor  book des i gned t o  q u e s t i o n  the 

p r a c t i c e s  o-f the c o u r t s  in d e t e r m i n i n g  c h i l d  custody

■fol lowing d i v o r c e .  Whereas the b o o k ' s  m a j or  emphasis

was t o  o u t l i n e  the a u t h o r s '  suppor t  -for j o i n t  cus t ody ,  

t hey  spend much o-f t h e i r  -focus c r i t i c i z i n g  G o l d s t e i n  e t  

a l . ' s  wo r k .  F i r s t ,  they  s t a t e d :
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A l t h o u g h  we cannot  be c e r t a i n  t h a t  a j o i n t  
c u s t o d y  a r r ange me nt  i s  the answer  -for a l l  
those who r a i s e  c h i l d r e n  a f t e r  a d i v o r c e ,  i t  
ap p ea r s  t o  be the most l o g i c a l  and
e m o t i o n a l l y  sound c h o i c e .  U n l i k e  s o l e
( g e n e r a l l y  m a t e r n a l )  c u s t o d y ,  i t  does not
b a n i sh  t he  f a t h e r  or  overburden  the mot he r ,  
and,  j u s t  as i m p o r t a n t ,  i t  does not  sever  
t i e s  between one p a r e n t  and the c h i l d r e n .
Q u i t e  t he  r e v e r s e :  by m a i n t a i n i n g  the f a m i l y  
s t r u c t u r e  in r e o r g a n i z e d  f o r m,  j o i n t  c u s t o d y ,  
we b e l i e v e ,  r e s o l v e s  most o f  the problems  
r a i s e d  by s o l e  c us t od y .  Nor  i s  j o i n t  cust ody  
a m e r e l y  n e g a t i v e  s o l u t i o n ;  we t h i n k  i t  
o f f e r s  p o s i t i v e  a d vant ages  and o p p o r t u n i t i e s  
f o r  growt h  f o r  each of  the f a m i l y  members 
i n v o l v e d ,  ( p g .  104)

F o l l o w i n g  t h i s ,  t hey  c r i t i c i z e d  G o l d s t e i n  e t  a l .

f o r ,  in t h e i r  v i e w ,  c l a i m i n g  t h a t  o n l y  one p a r e n t  i s

good a t  b e i n g  the " p s y c h o l o g i c a l  p a r e n t "  and f o r

c l a i m i n g  t h a t  j o i n t  cus t ody  w i l l  produce a n e g a t i v e

s i t u a t i o n  in which the c h i l d  i s  a " y o - y o " ,  s h i f t i n g

back and f o r t h  between two homes.  In f a c t ,  Roman &

Haddad b e l i e v e d  t h a t  the c o n t i n u i n g  s t a b l e  r e l a t i o n s h i p  

w i t h  both p a r e n t s  ou t we i ghs  the p o t e n t i a l l y  n e g a t i v e  

e f f e c t s  c f  b o t h .  F i n a l l y ,  t he y  s t a t e d :

Not  o n l y  do we r a d i c a l l y  d i s a g r e e  w i t h  
a l mo s t  a l l  t h a t  the book a rg u e s  w i t h  r e g a r d  
t o  c h i l d  c u s t o d y ,  but  we a l s o  b e l i e v e  t h a t  
the a u t h o r s  have f a i l e d  t o  s u p p o r t  t h e i r  
v i e w s  or  t ake  i n t o  account  the ev i dence  
a v a i l a b l e  on the development  o f  c h i l d r e n  in 
v a r i o u s  home s e t t i n g s .  They do not  c i t e ,  nor  
do t h e r e  e x i s t ,  any s o c i a l  s c i e n c e  d a t a  to  
su p p o r t  the  p r o p o s i t i o n  t h a t  a s i n g l e  
o f f i c i a l  p a r e n t  i s  p r e f e r a b l e  to  two.  They  
seem unaware t h a t  the f a m i l y  i s  undergo i ng  
p r of o u n d  changes ,  and t h a t  these  changes  
cannot  h e l p  but  a f f e c t  our  a t t i t u d e  toward  
c u s t o d i a l  c a r e .

The new forms o f  f a m i l y  l i f e  t h a t  are  
coming i n t o  b e i n g  a re  i n c r e a s i n g l y  e v i d e n t  in 
i n t a c t ,  as  w e l l  as d i v o r c e d ,  hous e ho l ds .  As
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men and women move beyond s e x - d e f i n e d  r o l e s ,  
p a r e n t h o o d  and the - fami ly  a re  b e i n g  s u b j e c t  
t o  r e e v a l u a t i o n .  More women a r e  s ee k i n g  
c a r e e r s  o u t s i d e  the home and more men are  
- f i n d i ng  t h a t  t hey  want  t o ,  or  mus t ,  share
r espons  i b i 1 i t y  -for the c h i l d r e n .  Nor  do we
a n t i c i p a t e  t h a t  t h i s  t r e n d  w i l l  be r e v e r s e d .
I-f a n y t h i n g ,  our  p r e s e n t  c u l t u r a l  c l i m a t e  
v i r t u a l l y  ensur es  t h a t  once a m a r r i a g e  i s  
s e v e r e d ,  shar ed  parent hood i s  more n e cessar y  
than e v e r .  <pg.  109)

I n  a n o t h e r  ma jor  work on j o i n t  c u s t o d y ,  Gal per  

< 1 9 7 8 ) ,  w r o t e  about  her  own c o - p a r e n t i n g  e x p e r i e n c e ,

and a l s o  d i s a g r e e d  s h a r p l y  w i t h  the  i d e a s  o-f G o l d s t e i n  

e t  a l  . She n o t e d  t h a t  two homes p r o v i d e  -for more

c o n t i n u i t y  in the c h i l d ' s  r e l a t i o n s h i p s  w i t h  both

p a r e n t s ,  and t h a t  " the  best  t h i n g  -for a c h i l d  whose 

p a r e n t s  a r e  d i v o r c e d  i s  to  -feel v a l u e d ,  l o v e d ,  and

c a r e d  f o r  by both p a r e n t s .  C o - p a r e n t i n g  says to the  

c h i l d  t h a t  w h i c h e v e r  p a r e n t  has moved out  o f  the home 

w i l l  not  move out  o f  the c h i l d ' s  l i f e ,  and c o - p a r e n t i n g

a s s ur es  the c h i l d  t h a t  he i s  not  r e s p o n s i b l e  f o r  the

breakup o f  the  m a r r i a g e ,  as so many c h i l d r e n  i m a g i n e . ” 

( p g .  8 8 )  L i k e  Roman & Haddad,  Gal per  m a i n t a i n e d  t h a t

the many p o s i t i v e s  of  j o i n t  c u s t o d y  f a r  outweigh the

p o t e n t i a l  n e g a t i v e s .

F u r t h e r ,  and p o s s i b l y  the h a r s h e s t  c r i t i c i s m  of  

G o l d s t e i n  e t  a l . came f rom the  Group f o r  the  

Advancement  o f  P s y c h i a t r y ;  Commi t tee  on the F a mi l y

< 1 9 8 1 ) ,  a p r e s t i g i o u s  group of  ten p s y c h i a t r i s t s  who 

p r a c t i c e  f a m i l y  t h e r a p y .  F i r s t ,  t h e y  s t a t e d  t h a t  “ the  

p r o p o s a l s  advanced in t h e i r  < G o l d s t e i n  e t  a l . )  work
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appear  val  i d ,  as they  ap p l y  t o  a d o p t i o n  and - foster  

c a r e ,  . . .  ( howe v er )  the e x t e n s i o n  and e x t r a p o l a t i o n  to  

cust ody  d i s p u t e s  in d i v o r c e  i s  not  v a l i d a t e d . ” <pg.  77)  

They c o n c l u d e d  by s t a t i n g :

What  these a u t h o r s  do not  r e c o g n i z e  i s  
t h a t ,  in these d i s p u t e s ,  we a r e  u s u a l l y  
d e a l i n g  w i t h  two p s y c h o l o g i c a l  p a r e n t s ,  a 
mother  and a - f a t her .  The r e s e a r c h  c i t e d  
a bove ,  p a r t i c u l a r l y  the W a l 1e r s t e i n - K e 11y 
s t u d i e s ,  demonst rat e  the a d v e r s e  e f f e c t s  of  
c u t t i n g  the c h i l d  o f f  f rom one o f  h i s  or  her  
p s y c h o l o g i c a l  p a r e n t s .  The c h i l d  needs both  
p a r e n t s .

S e c o n d l y ,  the proposal  t h a t  the c u s t o d i a l  
p a r e n t  d e t e r m i ne  the c o n t a c t  o f  the c h i l d  
w i t h  the  o t h e r  pa r en t  f a i l s  t o  take  i n t o  
a ccount  the f a c t  t h a t  the c h i l d  has a r i g h t  
as w e l l  as a need f o r  c o n t a c t  w i t h  both  
p a r e n t s .  P a r e n t s  may d i v o r c e  each o t h e r  f o r  
t h e i r  own r e as o n s ,  but  in t h a t  p r oc es s ,  t hey  
do not  have the r i g h t  to  f o r c e  t h e i r  c h i l d r e n  
t o  d i v o r c e  the o t h e r  p a r e n t .  . . .

The e v i de n c e  and our own e x p e r i e n c e  l ea d  
us t o  what  can be c a l l e d  the f a m i l y  
p e r s p e c t i v e  on d i v o r c e  and c u s t o d y .  B r i e f l y ,  
t h a t  p e r s p e c t i v e  r e s t s  on the f o l l o w i n g  
c o n c e p t s .  A couple  t h a t  comes t o g e t h e r  to  
form a f a m i l y  and r a i s e  c h i l d r e n  c r e a t e s  f o r  
those c h i l d r e n  something t h a t  i s  more than  
the sum o f  i t s  p a r t s  —  more than the dyadi c  
r e l a t i o n s  one-on-one w i t h  mother  and
s e p a r a t e l y  w i t h  f a t h e r .  We f i n d  no ev i dence  
f o r  t he  e x i s t e n c e  of  a s i n g l e  “p s y c h o l o g i c a l  
p a r e n t "  w i t h  whom the t i e  i s  c r i t i c a l l y  more 
i m p o r t a n t  than wih the r e s t  o f  the n e t wo r k .

The r e l a t i o n s h i p s  w i t h  mother  and f a t h e r  
c o n s t i t u t e  an emot ional  u n i v e r s e  t h a t ,  
e s p e c i a l l y  in the e a r l y  y e a r s ,  forms a 
p a t t e r n  f o r  the c h i l d ' s  l a t e r  r e l a t i o n s .  I f ,  
in the  c r i s i s  o f  d i v o r c e ,  one p a r t  of  t h a t  
u n i v e r s e  i s  cut  o f f ,  l a b e l e d  as bad,  and 
becomes u n a v a i l a b l e ,  t h e r e  w i l l  be adverse  
consequences  f o r  the c h i l d ' s  v ie w  of  h i m s e l f  
and o f  the people  he w i l l  r e l a t e  t o  l a t e r  in 
l i f e .

Even i f  the person who i s  c u t  o f f  i s  a 
v e r y  a m b i v a l e n t l y  h e l d  p a r e n t  w i t h  whom 
c o n t a c t  i s  d i f f i c u l t  and p a i n f u l ,  our  
e x p e r i e n c e  and the ev i dence  conv i nce  us t h a t
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the l a t e r  a b i l i t y  to  put  t h a t  r e l a t i o n s h i p  in 
emot i ona l  p e r s p e c t i v e  i s  b e t t e r  served  
through c o n t a c t  than through s e p a r a t i o n .
<pgs.  78 -  79)

F o l l o w i n g  these  t h r ee  ma jor  p u b l i c a t i o n s ,  B r a t t  

< 1 9 7 9 ) ,  F o l b e r g  & Graham < 1 9 7 9 ) ,  and N e h l s  & 

Morqenbesser  < 1 9 8 0 ) ,  a l s o  c r i t i c i z e d  some o f  the  

assumpt ions  proposed by G o l d s t e i n  e t  al  . Each o-f these  

a u t h o r s  s t a t e d  t h a t  the l i k e l i h o o d  -for a n i m o s i t y  

between p a r e n t s  i s  l e s s  w i t h  j o i n t  cus t ody ,  and t h a t  

the g u i d e l i n e s  d e v e l o p e d  by G o l d s t e i n  e t .  al  woul d  

promote a s i t u a t i o n  where p a r e n t s  would be p i t t e d  

a g a i n s t  each o t h e r  in a w i nner  take a l l  b a t t l e .  These  

g u i d e l i n e s  a l s o  woul d  -force the p a r e n t s  to  sever  t h e i r  

own per sona l  and p a r e n t a l  r e l a t i o n s h i p  r a t h e r  than  

promote emot i ona l  s u p p o r t  to one a no t h e r  through the  

d i - f - f i c u l t  c h i l d  r e a r i n g  y e a r s .  F o l b e r g  & Graham s t a t e d  

" t hese  a u t h o r s  appear  t o  n a i v e l y  d i s c l a i m

r e s p o n s i b i l i t y  -for t h i s  r a d i c a l  proposal  by,  in e- f - fect ,  

p l a c i n g  the blame a t  the  -feet o-f the p a r e n t s  -for l e g a l  

consequences f a r  more severe  than t h e i r  a c t u a l  

p a r e n t i n g  r e l a t i o n s h i p  may j u s t i f y . "  <pg.  851 )  

F i n a l l y ,  t h e y  quoted  Law P r o f e s s or  Henry H. F o s t e r ,  J r .  

as s a y i n g :

In s h o r t ,  a t  the whim of  the c u s t o d i a l  p a r e n t ,  
a l l  c o n t a c t  w i t h  the o t h e r  p a r e n t  would be 
f o r e c l o s e d .  Such a p o s i t i o n  i gn o r es  the c h i l d ' s  
needs and d e s i r e s ,  as w e l l  as those o f  the o t h e r  
p a r e n t ,  and in the name of  c o n t i n u i t y  and autonomy  
encourages  s p i t e f u l  b e h a v i o r .  Given such power ,  
one can v i s u a l i z e  the b l a c k m a i l i n g ,  e x t o r t i o n ,  and 
i m p o s i t i o n  whi ch  might  be v i s i t e d  upon the
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n o n - c u s t o d i a l  p a r e n t  who wants t o  m a i n t a i n  c o n t a c t  
w i t h  h i s  or  her  c h i l d ,  (pg .  B52)

The E v o l u t i o n  O-f J o i n t  Custody  

C r i t i c i s m  o-f the c o u r t s  and the way t h a t  t hey  

det ermine  c h i l d  c u s t od y  was a ma jor  - f actor  l e a d i n g  to  

j o i n t  cust ody  l aws  b e i n g  e s t a b l i s h e d  in s e v e r a l  s t a t e s .  

In  a d d i t i o n ,  j o i n t  cust ody  was promoted by i n d i v i d u a l l y  

d i v o r c i n g  c o u p l e s  who wanted to  t r y  i t .  F i r s t ,  

Go! dschnei der  <1974 )  wr ot e  about  h i s  shared p a r e n t i n g  

ar rangement  w i t h  h i s  ex-wi - fe  which a l l o w e d  him to  

develop and m a i n t a i n  a c l o se  r e l a t i o n s h i p  w i t h  h i s  

c h i l d r e n  r a t h e r  than becoming a t r a d i t i o n a l  “Sunday  

• f a t he r " .  I n  1975 ,  Goodman ment i oned  the concept  o-f 

j o i n t  cust ody  in a p o pu l a r  women's magaz i ne ,  s u g g e s t i n g  

t h a t  i t  may be a p o s i t i v e  a l t e r n a t i v e  t o  the  

t r a d i t i o n a l  p o s t - d i v o r c e  a r r ange me nt .

A l s o  in 1 97 5 ,  the concept  o-f j o i n t  cus t ody  

r e c e i v e d  - f u r t h e r  a t t e n t i o n  in a ma jor  newspaper  

( L e v i n e ) ,  w i t h  a s t o r y  about  Dan i e l  Mol ino- f - f ,  -from New 

York S t a t e ,  one o-f the f i r s t  f a t h e r s  in the c o u n t r y  to  

be awarded a j o i n t  cust ody  s e t t l e m e n t  f o l l o w i n g  a 

d i v o r c e .  ( M r .  M o l i n o f f  l a t e r  w r o t e  h i s  own a r t i c l e  on 

the same s u b j e c t  in 1977 in a no t h e r  ma jor  n e wsp a p e r . )  

In t h i s  a r t i c l e ,  Mr .  M o l i n o f f ' s  a t t o r n e y  ( D o r i s  

Sassower)  was quo t e d  as s a y i n g :  " T h i s  was the r a r e s t

case of  i t s  k i n d  I have ever  had.  I t  p r e s e n t e d  the  

f a t h e r ' s  r i g h t  t o  cust ody  as c l e a r - c u t ,  a l t h o u g h  t h e r e
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was no t r a d i t i o n a l  b a s i s  -for t a k i n g  c u s t o d y  away from 

the mot he r .  I n  e f f e c t ,  we a c h i e v e d  what  Solomon

a t t e m p t e d  to  a c h i e v e  —  d i v i d i n g  the c h i l d  —  o n l y  we 

have done i t  w i t h o u t  harm to  the c h i l d r e n . "  In a

s i m i l a r  case in New York  S t a t e ,  ( "Awar d  o f  J o i n t  

Custody:  P e r o t t i  v .  P e r o t t i ,  1 9 7 5 ) ,  the a u t h o r  o f  the

n ot e  quoted  the j u d g e  as s a y i n g ,  "The c o u r t  d e t e r mi ned  

t h a t  the d i s s o l u t i o n  of  the p a r e n t a l  m a r r i a g e  c ou l d  be 

made l e s s  t r a u m a t i c  f o r  the c h i l d r e n  by p r o v i d i n g  them 

w i t h  maximum a c c e s s i b i l i t y  to  both p a r e n t s ,  and t ha t  

j o i n t  cust ody  c o u l d  p r o v i d e  f o r  t h i s .  I n  f a c t ,  the 

p a r e n t s  o f  these  young c h i l d r e n  e xpec t  no l e s s  from 

t h i s  c ou r t  than the  award of  j o i n t  c u s t o d y . "  ( p g .  156)  

In 1976,  in a n o t h e r  ma jor  newspaper m a g a z i n e ,  Baum 

w r o t e  about  her  j o i n t  custody e x p e r i e n c e  w i t h  her  

ex- husband and c h i l d r e n .  G e n e r a l l y ,  she was q u i t e  

p o s i t i v e  about  her  j o i n t  custody e x p e r i e n c e s ,  a l t hough  

she d e s c r i b e d  some of  the p r ob l ems  which she 

e x p e r i e n c e d .  The w o r s t  problem she f o u n d  was the

r e a c t i o n  o f  s c h o o l s  and o t h e r  p a r e n t s ,  who c o n t i n u a l l y  

c a s t  her  in the r o l e  o f  the r e s p o n s i b l e  p a r e n t ,  even 

when i t  was her  e x - h u s b a n d ' s  t ime t o  be r e s p o n s i b l e  f o r  

the c h i l d r e n .  She conc l uded her a r t i c l e  on a p o s i t i v e  

n o t e ,  s ay i n g  "based  on my f i v e  y e a r  e x p e r i e n c e ,  the 

i mp o r t a n t  p o i n t  i s  t h a t  l i v i n g  a r r a n g e m e n t s  can be 

f l e x i b l e  and new ways can be f ound t o  r e c o n s t i t u t e  

f a m i l i e s  in t h e i r  own image."  (pg .  46)
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A l s o  in 1976 ,  j o i n t  cust ody  r e c e i v e d  a t t e n t i o n  in 

a n o t h e r  women's m a ga z in e ,  when H o l l y  d e s c r i b e d  “The New 

Haven P l a n " ,  in which each o-f t w e n t y —f i v e  - f a m i l i e s  in a 

c o l l e g e  town in C o n n e c t i c u t  i n s t i t u t e d  a system o-f 

s har ed  c u s t o d y ,  w i t h  both p a r e n t s  m i n i s t e r i n g  to the 

d a i l y  needs o f  the c h i l d r e n .  L i ke  . Ms.  Baum, t h i s  

a u t h o r  was g e n e r a l l y  p l e a s e d  w i t h  her  own j o i n t  cust ody  

e x p e r i e n c e ,  and recommended i t  as  a p o s i t i v e

a l t e r n a t i v e  t o  the t r a d i t i o n a l  pos t  d i v o r ce

arrangemen t .

P r i m a r i l y  as a r e s u l t  of  these  f o r c e s ,  and 

c o n t i n u e d  e f f o r t s  on the p a r t  o f  f a t h e r s  and f a t h e r s ' '  

r i g h t s  groups  around the c o u n t r y ,  l e g i s l a t u r e s  and the 

c o u r t s  began to  e x p l o r e  j o i n t  cust ody  as an a l t e r n a t i v e  

t o  t r a d i t i o n a l  c us t ody  s e t t l e m e n t s .  F o s t e r  & Freed  

( 1 9 8 0 )  w r o t e  about  l e g i s l a t i v e  r e f o r m  in many s t a t e s ,  

growi ng out  o f  the  i n c r ea se d  r e c o g n i t i o n  by e x p e r t s  on 

the need f o r  f a t h e r s  t o  c o n t i n u e  r e l a t i o n s h i p s  w i t h  

t h e i r  c h i l d r e n .  Wi t h  the n o t i o n  t h a t  sexual  

s t e r e o t y p i n g  in t h i s  c o u n t r y  was i n c r e a s i n g l y

c o n s i d e r e d  t a b o o ,  j o i n t  cust ody  a d v o c a t e s  c o ns i de r  

j o i n t  c u s t o d y  as a v i a b l e  way to  end the p r a c t i c e  which  

had g r a n t e d  c h i l d  c u s t ody  t o  the mother  in t y p i c a l l y  

907. o f  the c o n t e s t e d  c as e s .

In a d d i t i o n ,  Po l l  ( 1 9 8 1 )  wr o t e  a bout  the need f o r  

j o i n t  c u s t od y  t o  assure  the c h i l d ' s  r i g h t  to  c o n t i n u e d  

c o n t a c t  w i t h  both  p a r e n t s ,  and saw t h i s  as a major
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source o-f the e v o l u t i o n  o-f the new j o i n t  cust ody  law in 

C a l i - f o r n i a .  F i n a l l y ,  he s t a t e d  t h a t  he agr eed  w i t h  

Wooley < 1 9 7 8 ) ,  who s a i d  " t he  di - f - ference between the  

pro- fessi  onal  r e a c t i o n  to  shared  cust ody  and t h a t  o-f the  

people  who a re  p r a c t i c i n g  some -form o f  i t  i s  o f t e n  

amazing.  . . .  Not  i n f r e q u e n t l y ,  I ' d  spend the day  

l i s t e n i n g  to  l e a r n e d  a rgument s  as to  why such 

ar ran g e me n t s  c a n ' t  p o s s i b l y  w o r k ,  and then have dinner  

w i t h  pe o p l e  who,  not  knowing t h a t  i t  was i m p o s s i b l e ,  

f ound i t  to  be an e m i n e n t l y  s e n s i b l e  way of  doing  

t h i n g s . "  ( p g .  6)

One f i n a l  argument  f o r  j o i n t  cust ody  was advanced  

by Canacakos ( 1 9 8 1 )  who s t a t e d  t h a t  " the  r e c o g n i t i o n  o f  

equal  p a r e n t a l  r i g h t s  be r e f l e c t e d  in a presumpt ion o f  

j o i n t  c u s t o d y  . . .  (and t h a t  t h i s )  i s  c o n s t i t u t i o n a l l y  

mandated . . .  ( and)  proceeds  l o g i c a l l y  f rom each 

p a r e n t ' s  r i g h t  o f  p a r e n t a l  autonomy."  ( p g s .  787 -  788)

She saw j o i n t  custody as the o n l y  l e g a l  approach to

cust ody  d e c i s i o n s  which a s s ur es  the e q u a l i t y  o f  the  

r i g h t  o f  each p a r e n t .  F i n a l l y ,  she s t a t e d  “ the burden  

p l a c e d  on those seek in g  t o  r e b u t  the presumpt ion  o f  

j o i n t  c u s t o d y  i s  much g r e a t e r  than what  i s  n o r m a l l y  

r e q u i r e d  in p r es e n t  cus t ody  cases;  t o  deny j o i n t

c us t od y ,  i t  must be d e monst ra t ed  t h a t  such a c u s t o d i a l

a r r angement  would r e s u l t  in p r ob a b l e  harm to  the c h i l d .  

Such a burden i s  l i k e l y  to  be v e r y  d i f f i c u l t  to  bear  in 

the v a s t  m a j o r i t y  of  c a s e s . "  ( p g .  800)
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L e g i s l a t u r e s  began to respond t o  the  p r e s s ur e s  o-f 

j o i n t  c u s t o d y  a dv o c a t e s  in 1976 when N o r t h  C a r o l i n a  

became the  - f i r s t  s t a t e  a u t h o r i z i n g  j o i n t  cu s t od y  awards  

"i-f  c l e a r l y  in the  be s t  i n t e r e s t s  o-f the c h i l d " .  In  

more r e c e n t  y e a r s ,  more s t a t e s  have passed l e g i s l a t i o n  

a u t h o r i z i n g  the c o u r t s  to award j o i n t  c u s t od y .  To 

d a t e ,  I owa ,  W i s c o n s i n ,  Oregon,  Kansas,  T e x a s ,  Nevada,  

Hawai i , and Cal i -forn i a ,  in addi  t i on t o  Mi ch i gan , have 

laws t h a t  e x p l i c i t l y  r e c o g n i z e  or  encourage  j o i n t  

c u st o d y .  In a d d i t i o n ,  U t ah ,  Kent uc k y ,  M i nnesot a ,  

I l l i n o i s ,  C o n n e c t i c u t ,  New J e r s e y ,  New Yor k ,

M a s s a c h u s e t t s ,  and Ohio are  a l l  c o n s i d e r i n g  some -form 

o-f j o i n t  c us t ody  l e g i s l a t i o n .  (See F o s t e r  & F r ee d .  1980 

and Gouge,  1 9 8 1 ) .  A l thoug h  c o n t r o v e r s y  c o n t i n u e s  to  

e x i s t  r e g a r d i n g  j o i n t  c u s t o d y ,  t h e r e  has been an 

i nc re a s e  in the number o-f s t a t e s  w i t h  l aws which a l l o w  

f o r  or  encourage j o i n t  c u s t o d y ,  w h i l e  m a i n t a i n i n g  the  

p r i m a r y  concept  o-f " the  best  i n t e r e s t s  o-f the c h i l d " .

D e - f i n i t i o n s  Q-f J o i n t  Custody  

J o i n t  cu s t od y  has been d e f i n e d  in many ways.  In  

the new Mi c h i g a n  l aw,  j o i n t  cust ody  "means an order  of  

the c o u r t  in which 1 or both of  the f o l l o w i n g  i s  

s p e c i f i e d :  a ) t h a t  the c h i l d  s h a l l  r e s i d e  a l t e r n a t e l y

f o r  s p e c i f i c  p e r i o d s  w i t h  each o f  the p a r e n t s ,  and/ or  

b ) t h a t  the p a r e n t s  s h a l l  share  d e c i s i o n - m a k i n g  

a u t h o r i t y  as t o  the i mp o r ta n t  d e c i s i o n s  a f f e c t i n g  the  

w e l f a r e  o f  the c h i l d . "  ( P u b l i c  Act  4 3 4 ,  1980)  Y e t ,  in
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the l i t e r a t u r e  t h e r e  have been numerous o t h e r  a t t e mp t s  

at  d e - f i n i ng  j o i n t  c u s t o d y .  Morgenbesser  & N e h l s  ( 1979)  

de- f ined j o i n t  cus t ody  as the s i t u a t i o n  in whi ch  "both  

d i v o r c e d  p a r e n t s  share  the r i g h t s  and r e s p o n s i b i l i t i e s  

-for r a i s i n g  t h e i r  c h i l d  or  c h i l d r e n  - f o l l o w i n g  t h e i r  

d i v o r c e .  As a l e g a l  c o n c e p t ,  j o i n t  c u s t od y  a t t e m p t s  to  

g u a r a n t e e  d i v o r c e d  p a r e n t s  an equal  say in

d e c i s i o n - m a k i n g  and in o v e r a l l  c h i l d - r e a r i n g .  In many 

cas e s ,  the j o i n t  cu s t od y  agreement  s t i p u l a t e s  t h a t  the 

c h i l d  w i l l  a l t e r n a t i v e 1y l i v e  w i t h  each p a r e n t . "  (p9> 

A7)  Murphree  ( 1 9 8 1 )  d e s c r i b e d  j o i n t  c u s t o d y  as "an 

ar r angement  in which the p a r e n t s  s har e  legal

r e s p o n s i b i l i t y  -for t h e i r  c h i l d ' s  c a r e  and a l t e r n a t e  

companionship  w i t h  the c h i l d . "  <pg.  120)  M i l l e r

( 1 9 7 9 ) ,  in an a t t e m p t  t o  - f ur the r  o u t l i n e  the d e f i n i t i o n  

and p a r a m e t e r s  o-f j o i n t  cust ody  s t a t e d  the f o l l o w i n g :

The essence o f  j o i n t  cus t ody  i s  t h a t  both  
p a r e n t s  share  r e s p o n s i b i l i t y  and a u t h o r i t y  
w i t h  r e s p e c t  t o  the c h i l d r e n .  T h i s  i n v o l v e s  
p a r e n t a l  c o n s u l t a t i o n  and agreement  on a l l  
m a j o r  d e c i s i o n s  a f f e c t i n g  the c h i l d r e n .  The 
d e c i s i o n  making p r ocess  thus a pp r o x i ma t e s  
t h a t  o f  an i n t a c t  n u c l e a r  f a m i l y .  P a r e n t s  
w i t h  j o i n t  c us t ody  make j o i n t  d e c i s i o n s  on 
a l l  m a t t e r s  h a v i n g  a s i g n i f i c a n t  impact  on 
t h e i r  c h i l d r e n ' s  l i v e s .  Such m a t t e r s  i nc l ude  
the u p b r i n g i n g ,  e d u c a t i o n ,  r e l i g i o n  and 
f i n a n c i a l  s uppor t  of  the c h i l d r e n .  Al so  
i n c l u d e d  would  be medica l  and p s y c h o l o g i c a l  
h e l p ,  i f  n e c e s s a r y ,  school  v a c a t i o n s  and 
t r i p s ,  summer camp, and e x t r a c u r r i c u 1ar  
a c t i v i t i e s  and a s s o c i a t i o n s .  The s p e c i f i c s  
o f  these  d e c i s i o n s  a re  l e f t  t o  the p a r e n t s  
t he ms e l v e s ;  in the eyes of  the law the 
p a r e n t s  are  on an a b s o l u t e l y  equal  f o o t i n g .
( p g .  360)
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F o l l o w i n g  t h i s ,  he d i f f e r e n t i a t e d  between j o i n t  

" l e g a l "  and j o i n t  “p h y s i c a l "  c us t od y ,  s t a t i n g :

The -former c o n s i s t s  e x c l u s i v e l y  o-f the  
s h ar ed  d e c i s i o n  mak i ng  - f unc t i on .  The l a t t e r  
has the a d d i t i o n a l  component o-f sh ar ed  
r e s i d e n c e .  T h a t  i s ,  under  j o i n t  p h y s i c a l  
cust ody  the c h i l d r e n  l i v e  w i t h  each p a r e n t  on 
an equal  or  s p l i t - t i m e  b a s i s .  Thus,  in a 
s ense ,  minor  as w e l l  as major  d e c i s i o n s  are  
made by both p a r e n t s  where t h e r e  i s  j o i n t  
p h y s i c a l  c u s t o d y .  I n  j o i n t  l e g a l  c u s t o d y ,  
o n l y  one p a r e n t  has p h y s i c a l  c us t od y ,  and 
t h a t  p a r en t  makes a l l  d a y - t o - d a y  d e c i s i o n s .
( p g .  360)

Other  a u t h o r s  have d i scu s s ed  the di - f - ference  

between the two t ypes  o-f j o i n t  c us t od y .  F o s t e r  & Freed

( 1 9 8 0 )  noted  t h a t  j o i n t  c u s t o d y  "embodies two c o n c e pt s ,  

i . e . ,  a s h a r i n g  by p a r e n t s  o-f l eg a l  r e s p o n s i b i l i t y  and 

a u t h o r i t y  -for d e c i s i o n - m a k i n g  in those v i t a l  d e c i s i o n s  

a f - f e c t i n g  the c h i l d ' s  l i - f e ,  as w e l l  as a s h a r i n g  o-f 

p h y s i c a l  care  and l i v i n g  t ime w i t h  the c h i l d . ” <pg.  24)  

Gal per  ( 1 9 7 8 )  d i s c u s s e d  a number o-f - f ac t o r s  in her  

d e f i n i t i o n  of  j o i n t  c u s t o d y .  She equat ed j o i n t  c u s t ody  

w i t h  c o - p a r e n t i n g  and s t a t e d  t h a t  i t  i n v o l v e s  the  

assumpt ion on the p a r t  o f  bot h  p a r e n t s  t h a t  n e i t h e r  one 

has ownership  ( c u s t o d y )  o f  the c h i l d r e n .  Her  

d e f i n i t i o n  o f  j o i n t  c u s t o d y  i nc l u d e d  the b e l i e f  t h a t  

c h i l d r e n  would spend s u b s t a n t i a l l y  equal  amounts of  

t ime w i t h  each p a r e n t ,  g e n e r a l l y  s h a r i n g  the c h i l d  

e q u a l l y .  In g e n e r a l ,  a l l  o f  these ideas encompassed 

the range  of  d e f i n i t i o n s  found in the l i t e r a t u r e .  

( A b a r b a n e l , 1977;  Baum, 1976;  Cox,  1978;  E d e r ,  1978;
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Gaddis ,  1978;  Grote  & W e i n s t e i n ,  1977;  J a r b o e ,  1979;  

Levey ,  1981;  Roman & Haddad,  1978;  S e l l ,  1979;  

T r o m b e t t a ,  1 98 0 - 8 1 ;  and Woo l ey ,  1978)

Advantages  And D i s a d v a n t a g e s  Of J o i n t  Custody

Much o-f the l i t e r a t u r e  has examined the a d vant ages  

and d i s a d v a n t a g e s  o-f j o i n t  c u s t o d y .  Aga i n ,  as w i t h  the  

de-f i n i t  i ons,  t h e r e  was c o n s i d e r a b l e  o v e r l a p  among the  

a u t h o r s .  In an e x c e l l e n t  r e v i e w  o-f the l i t e r a t u r e ,

S e l l  ( 1 9 7 9 )  -found the  - f o l l o w i n g  advantages  to  j o i n t  

cust ody  n o t e d  in v a r i o u s  w r i t i n g s :

1) the p a r e n t a l  r e l a t i o n s h i p  i s  not  
t e r m i n a t e d  as a r e s u l t  o f  d i v o r c e ;
2)  t h e r e  i s  a g r e a t e r  sense of  s e c u r i t y  f o r  
c h i l d r e n  h a v i n g  the c a r e  of  both p a r e n t s ;
3)  d i v i d e d  l o y a l t i e s  a re  l e s s  of  a problem
in j o i n t  c us t ody;
4)  the q u a l i t y  o f  t ime spent  w i t h  each 
p a r e n t  i s  improved;
5)  p a r e n t s  a r e  not  w i n n e r s  or  l o s e r s  in the  
cu st ody  q u e s t i o n ;
6)  t h e r e  i s  more f r e e  t ime f o r  each p a r e n t  
s i n c e  the c h i l d r e n  a r e  not  under t h e i r  d i r e c t  
car e  cont  i n u a l 1y ;
7)  c h i l d r e n  can r e l a t e  more f r e e l y  to  each
p a r e n t  w i t h o u t  f e e l i n g  g u i l t y ;
8)  p a r e n t s  a re  no l o n g e r  s ep a ra te d  i n t o  the
s i g n i f i c a n t  and i n s i g n i f i c a n t  p a r e n t :  t hu s ,
t h e r e  a re  s t r o n g e r  bonds t o  each p a r e n t ;
9 )  i t  g i v e s  men a new o p p o r t u n i t y  to p a r e n t :
10)  i t  encourages  c o o p e r a t i o n  between the  
e x - s p o u s e s ;
11)  the coupl e  i s  f o r c e d  to  r e co g n i ze  mutual  
r i  g h t s ;
12)  i t  i s  f a i r e r  when both p a r e n t s  are  
competent  p r o v i d e r s ;
13)  s uppor t  and v i s i t a t i o n  g e n e r a l l y  become
l e s s  o f  a prob l em;
14)  both p a r e n t s  a r e  i n v o l v e d  in the d a i l y  
r o u t i n e s  o f  the c h i l d r e n ;  t hus ,  one p a r e n t  i s  
not  d e l e g a t e d  t o  the r o l e  o f  t a k i n g  the c h i l d  
to  the park  or  zoo w h i l e  the o t h e r  has a l l  of  
the r e s p o n s i b i l i t i e s ;
15)  the c h i l d r e n  show g r e a t e r  independence;
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and
16) one p a r e n t  does not  have to  prove  t h a t
the o t h e r  p a r e n t  i s  un- f i t  to  “w i n 11 the
cust ody  b a t t l e .  ( p g .  4 - 5 )

In g e n e r a l ,  a l l  o t h e r  a u t h o r s  exp r es se d  s i m i l a r  

o p i n i o n s ,  but  o-f ten in a more e l a b o r a t e  way.  For  

example,  V i c t o r  & W i n k l e r  ( 1 9 7 9 )  n o t e d  t h a t  the 

g r e a t e s t  advantage  t o  j o i n t  cust ody  was t h a t  p a r e n t s  

would not  be p i t t e d  a g a i n s t  each o t h e r  in b a t t l e .  They  

s t a t e d  t h a t  under  the  t r a d i t i o n a l  sys tem,  “ the p a r e n t  

d e s i r i n g  cust ody  has t o  prove the " u n f i t n e s s "  o f  the 

o t h e r  p a r e n t ,  and the one who w i l l  s toop the lowest  in 

m u d s l i n g i n g ,  s l a n d e r ,  c h a r a c t e r  d e f a m a t i o n ,  p e r j u r y ,  

and v i l i f i c a t i o n  o f  the o t her  i s  the one who has the

best  chance of  g a i n i n g  custody o r ,  in the eyes o f  the

law,  b e i n g  d e c l a r e d  the most " f i t "  p a r e n t . "  (pg .  37)

D i eh l  ( 1 9 8 2 ) ,  Sal  k ( 1 9 7 7 ) ,  and many who t e s t i f i e d  

b e f o r e  the M i c h i g a n  House of  R e p r e s e n t a t i v e s  ( 1 9 8 1 ) ,  

f e l t  t h a t  one o f  the b i gg e s t  a d v a n t a g e s  of  j o i n t  

cust ody  was t h a t  i t  would  f r e e  the c o u r t s  f rom the 

genera l  p r a c t i c e  o f  g r a n t i n g  c h i l d  c u s t ody  to mothers  

in a p p r o x i m a t e l y  90X o f  the c o n t e s t e d  d i v o r c e s .  I t  

would encourage and a l mo s t  f o r c e  j ud g e s  t o  c o n s i d e r  a l l  

of  the f a c t s  in a d i v o r c e  case,  and t h e r e f o r e  decrease  

the l i k e l i h o o d  t h a t  a d e c i s i o n  f o r  cu s t od y  would be 

made p r i m a r i l y  on the sex of  the p a r e n t .  As such,  i t  

would he l p  to  a l l e v i a t e  the i n j u s t i c e  o f  sex 

d i s c r i m i n a t i o n  a g a i n s t  f a t h e r s .
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G r ot e  & W e i n s t e i n  < 1 9 7 7 ) ,  the Group -for the  

Advancement  o f  P s y c h i a t r y ;  Commi t tee on the F a mi l y  

< 1 9 8 1 ) ,  Murphree  < 198 1 ) ,  and many o t h e r s  r e p o r t e d  t h a t  

j o i n t  c u s t o d y  b e s t  m a i n t a i n s  the needed - fami ly  

s t r u c t u r e  in s o c i e t y .  They s t a t e d  t h a t  the g r e a t e s t  

advant age  t o  j o i n t  cust ody  was t h a t  - f a t h e r s  would be 

more l i k e l y  t o  m a i n t a i n  an ongoi ng  r e l a t i o n s h i p  w i t h  

the c h i l d ,  and p r e s e r v e  as much o-f the  o r i g i n a l  - fami ly  

u n i t  as p o s s i b l e  - f o l l owi ng  the t e r m i n a t i o n  o-f the  

m a r r i a g e .  They b e l i e v e d  t h a t  the s t a b i l i t y  o-f such 

c o n t i n u i n g  r e l a t i o n s h i p s  was the pr i me  - factor  which  

would e n a b l e  the c h i l d  o-f d i v o r c e  t o  overcome the  

n e g a t i v e  e- f - fects o-f most d i v o r c e s .  I t  would a l s o  he lp  

such a c h i l d  to  r e c o g n i z e  t h a t  h e / s h e  can s t i l l  be 

l o v e d ,  even when the p a r e n t s  no l o n g e r  l ove  each o t h e r .  

T h i s  was e l o q u e n t l y  o u t l i n e d  by D a n i e l  McClean,  a 

M i n n e a p o l i s  - f ami ly  c ou r t  r e - f e r e e ,  in t e s t i m o n y  be-fore 

the M i c h i g a n  House J u d i c i a r y  Commi t tee d u r i n g  h e a r i n g s  

r e g a r d i n g  P u b l i c  Act  454 ,  1980 ,  when he s a i d :

D i v o r c e  b r eaks  up m a r r i a g e  but  not  
■ f a m i l i e s .  Kids  a r e  not  d i v o r c i n g  t h e i r
p a r e n t s .  P a r e n t s  a r e  t r y i n g  not  t o  d i v o r ce  
t h e i r  c h i l d r e n .  The p o i n t  i s  t h a t  the 
o r d i n a r y  k i d  wants t o  have mom or  dad a t  h i s  
or her  h i gh  school  g r a d u a t i o n  ceremony,  when 
he or  she g e t s  out  o-f c o l l e g e ,  when the - f i r s t  
c h i l d  i s  bor n ,  wants  bot h  p a r e n t s  a t  the 
C h r i s t e n i n g  . . .  and w e ' v e  got  t o  deve l op  a 
system where those r e l a t i o n s h i p s  can s u r v i v e  
a d i v o r c e  and t h a t  i s  why we have g o t t e n  r i d  
o-f - f au l t  and t h a t  i s why we have t r i e d  to  
work on b a s i c  problems because we want  k i d s  
to  be a b l e  to  f e e l  c o m f o r t a b l e  and i n v i t e  
those p a r e n t s  to t h a t  g r a d u a t i o n  c e r e m o n y  or

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



4 0

w h a t e v e r  t h a t  i mpor t an t  - f unct ion  i s  go i ng to  
be.  The l e a s t  d i s r u p t i v e  c u s t o d y  ar rangement  
- f o l l o w i n g  d i v o r c e  i s  l i k e l y  t o  be the one 
most r e s e m b l i n g  the c u s t o d y  and c o n t r o l  
e x e r c  i sed be-fore d i v o r c e ,  namely ,  j o i n t  
c u s t o d y .  ( K o en i g ,  pg.  172)

F i n a l l y ,  in - f ur ther  t e s t i m o n y  be-fore the Mi c h i gan  

House o-f R e p r e s e n t a t i v e s  (Second A n a l y s i s ,  2 / 6 / 8 1 ) ,  

many p e o p l e  s t a t e d  t h a t  j o i n t  c u s t o d y  would h e l p  to  

e l i m i n a t e  " pe r hap s  the c r u e l e s t  r e s u l t  of  d i v o r c e " ,  

namel y ,  the  s e p a r a t i o n  o f  the c h i l d  f rom one o f  h i s  or  

her  p a r e n t s .  In a l l ,  the p r o p o n e nt s  of  j o i n t  cust ody  

f ound  s e v e r a l  advant ages  to  both p a r e n t s  and c h i l d r e n ,  

and as n o t e d ,  t o  the o v e r a l l  f a m i l y  system in 

par  t  i c u 1a r  .

S i m i l a r l y ,  the l i t e r a t u r e  had many r e f e r e n c e s  to  

d i s a d v a n t a g e s  o f  j o i n t  c u s t o d y .  Most  of  these were  

a s s o c i a t e d  w i t h  the a l l e g e d  d i s a d v a n t a g e  of  moving  

c h i l d r e n  back and f o r t h  between two homes, and how t h i s  

woul d  be v e r y  d i f f i c u l t  f o r  c h i l d r e n .  Ever s i n ce  

G o l d s t e i n  e t  al  . , a u t h o r s  r e f l e c t e d  on the need f o r  

c h i l d r e n  t o  have one " p s y c h o l o g i c a l  p a r e n t " ,  and the  

need t o  m a i n t a i n  the s t a b i l i t y  o f  t h a t  r e l a t i o n s h i p .  

Westman ( 1 9 7 9 ) ,  Benedek & Benedek ( 1 9 7 9 ) ,  and L e v e y

( 1 9 8 1 )  b e l i e v e d  t h a t  the over wh e l mi n g  need f o r  c h i l d r e n  

f o l l o w i n g  d i v o r c e  i s  s t a b i l i t y ,  and t h a t  j o i n t  cust ody  

g r e a t l y  i n t e r f e r e s  w i t h  t h a t  need .  Holub ( 1 9 7 9 )  noted  

t h a t  l i t t l e  i s  known about  the l o n g  term consequences  

of  j o i n t  c u s t o d y  and he wondered about  the e f f e c t s  on
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young c h i l d r e n  o-f many moves between hous e ho l ds ,  and 

whet her  t h e y  would need t o  i d e n t i - f y  w i t h  one p r i mar y  

s t a b l e  home t o  ach i ev e  the be s t  a d j u s t m e n t .  He a l s o  

wondered wh e th e r  o l d e r  c h i l d r e n  needed the s t a b i l i t y  o-f 

one home in o r d e r  t o  m a i n t a i n  p o s i t i v e  peer

r e l a t i o n s h i p s  and to  - f a c i l i t a t e  school  a c t i v i t i e s .  

F i n a l l y ,  he asked “do j o i n t  cu s t od y  a r rangements  

p r o v i d e  su - f - f i c i en t  c o n t i n u i t y  and c o n s i s t e n c y  in the 

p a r e n t i n g  r e l a t i o n s h i p  -for pr oper  c h i l d  development?"  

( p g . B21 )

S e l l  ( 1 9 7 9 ) ,  j u s t  as he d i d  w i t h  advant ages ,  

o u t l i n e d  the  p r e v a i l i n g  concer ns  in the 1 i t e r a t u r e  when 

he c o m p l e t e d  h i s  r e v i e w .  He s t a t e d  t h a t  many a ut hor s  

were c on ce r ne d  w i t h  the - f o l l o w i n g  p o s s i b l e

d i s a d v a n t a g e s  to  j o i n t  c us t od y :

1) i t  i s  s t ress - f u l  to young c h i l d r e n  who 
need a s t a b l e  e nv i ro n me n t ;
2 )  the c h i l d r e n  need one p r i m a r y  p a r e n t  and 
one s t a b l e  home;
3)  t h e r e  may be a c o n t i n u i n g  power s t r u g g l e  
between the spouses;
4)  s i n c e  j o i n t  c u s t od y  r e q u i r e s  t h a t  the
e x - s p o u s e s  be i n v o l v e d  w i t h  each o t h e r ,
u n r e s o l v e d  di-f-f i cul  t  i es -from the m a r r i a g e  m^y
cause con-f 1 i c t s ;
5 )  o-f ten p a r e n t s  cannot  s e t  t h e i r  anger  
t owa r d  each o t h e r  a s i d e  long enough t o  focus  
on the b e s t  i n t e r e s t s  o f  the c h i l d ;
<£) j o i n t  c u s t ody  f o s t e r s  c on t i n u e d
dependence of  the p a r e n t s  upon each o t h e r
when t he y  should be l e t t i n g  go o f  the
r e  1 a t  i onsh i p ;
7 )  v a l u e  c o n f l i c t s  over  c h i l d r e a r i n g
p r a c t i c e s  may c r e a t e  s t r e s s  f o r  the c h i l d r e n ;
8)  r e m a r r i a g e  of  one or  both p a r e n t s  may 
c o m p l i c a t e  the j o i n t  cust ody  a r ra n g e me nt ;
9)  g e og r ap h i ca l  m o b i l i t y  i s  i mposs i b l e  
because r e s i d e n c e  i s  r e s t r i c t e d  to a
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c o n t i g u o u s  g e og r ap h i c a l  a r e a ;
10)  i t  i s  more exp e n s i ve  t o  m a i n t a i n  dual
r e s i d e n c e s ,  c l o t h e s ,  t o y s ,  e t c . ;
11)  i t  i s  u n c o n v e n t i o n a l ,  and o p p o s i t i o n  by
■f r i ends,  ne i gh b o r s  and t e a c h e r s  may
c o m p l i c a t e  the j o i n t  cu s t od y  a r r ange me nt ;
12)  j o i n t  custody d i s r u p t s  the c h i l d r e n ' s  
soc i al  1 i ves ;
13)  - f a t h e r s  are not  r e a l l y  capab l e  o-f the 
n u r t u r i n g  which i s  r e q u i r e d  under  j o i n t  
c u s t o d y  a r r an g e me n t s ,  and;
14)  j o i n t  cust ody  may r e q u i r e  the p a r e n t s  to
r e o r d e r  t h e i r  p r i o r i t i e s  ( e . g .  c a r e e r ,
p r o m o t i o n s ,  r e m a r r i a g e ,  or  r e c r e a t i o n )  in
o r d e r  t o  c opar en t  e-f-fec t  i ve 1 y . ( pg .  5)

Many a u t h o r s  addressed the - fact  t h a t  j o i n t  custody

laws wou l d  c r e a t e  d i - f - f i c u l t y  -for the judge  who must

d ec i de  c u s t o d y .  Russel l  ( 1 9 8 1 )  quot ed  L e s l i e  K u t i n s k y ,

chai rman o-f the Mi ch i gan Bar A s s o c i a t i o n  - fami ly  law

s e c t i o n  as s a y i n g  " i t  i s  a h i n d r a n c e  to  the t r i a l

j u d g e ,  c r e a t e s  more problems than i t  s o l v e s ,  and

i n v i t e s  havoc -for the c h i l d r e n . "  F o s t e r  & Freed ( 1978)

b e l i e v e d  t h a t  j o i n t  cust ody  may be a " j u d i c i a l  cop-out"

in o r d e r  t o  a v o i d  complex and d i - f - f i c u l t  - f a c t - f i n d i n g .

Levey ( 1 9 8 1 )  a l s o  r a i s e d  the concern t h a t  j o i n t  custody

i s  o-f ten used as a b a r g a i n i n g  too l  between a t t o r n e y s ,

and t h a t  t h i s  i n t e r - f e r e s  w i t h  making a r a t i o n a l  choice

as t o  w h e t h e r  or  not  j o i n t  c u s t od y  would be in the best

i n t e r e s t s  o-f the c h i l d .  U n l i k e  many pr oponent s  o-f

j o i n t  c u s t o d y ,  she a l s o  b e l i e v e d  t h a t  j o i n t  custody

would - f r e q u e n t l y  i n t e ns i - f y  pos t  d i v o r c e  p a re n t a l

b a t t l e s ,  e s p e c i a l l y  i t  the j o i n t  cus t ody  had been used

as a compromise between c o n t e s t i n g  p a r t i e s .

Gar dner  ( 1 9 8 2 )  p r e s e n t e d  a c l e a r  u n d e rs t a n d i n g  ot
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h i s  b e l i e f  o-f the d i s a d v a n t a g e s  o-f j o i n t  cust ody .  In  

a d d i t i o n  t o  those ideas a l r e a d y  m e n t i o n e d  by o t h e r s ,  he 

saw j o i n t  c u s t o d y  as i n c r e a s i n g  the  l i k e l i h o o d  t h a t  

c h i l d r e n  woul d  be used as weapons i-f t here  were no 

r e s t r a i n t s  on the p a r e n t s .  He - f e l t  t h a t  most p a r e n t s  

c o u l d  not  s a t i s f y  the need t o  c o o p e r a t e  in the j o i n t  

cu s t od y  a r r a n g e m e n t ,  and because o f  t h i s  s t a t e d  t h a t  

j o i n t  c u s t ody  would  i nc re a se  r a t h e r  than reduce the  

a n i m o s i t y  between w a r r i n g  p a r e n t s .

F i n a l l y ,  in t e s t i mo n y  b e f o r e  tne Mich i gan  House of  

R e p r e s e n t a t i v e s  ( 1 9 8 0 ) ,  the f o l l o w i n g  p o s s i b l e

d i s a d v a n t a g e s  o f  j o i n t  cust ody  were  expressed:

1) the b e l i e f  by many t h a t  most  d i v o r c e s  are  
marked by the i n a b i l i t y  o f  coupl es  to  
communicate and t h a t  j o i n t  c u s t o d y  is not  
p r a c t i c a b l e  in most i n s t a n c e s ;
2)  the b i l l  c o n t a i n s  no mechanism f o r  
r e s o l v i n g  " i n e v i t a b l e "  d i s p u t e s  a r i s i n g  out  
of  j o i n t  c u s t o d y ;
3)  some f e l t  t h a t  the b i l l  m i gh t  a l l o w  f o r  
j o i n t  c u s t o d y  even a g a i n s t  the “best  
i n t e r e s t s  o f  the c h i l d " ,  and;
4)  no one knows the e f f e c t s  o f  j o i n t  custody  
d e c i s i o n s  on a l a r g e  number o f  c h i l d r e n .

K e l l y  ( 1 9 8 2 ) ,  in an address  b e f o r e  the A s s o c i a t i o n

o f  F a m i l y  and C o n c i l i a t i o n  C o u r t s ,  f ound much o f  the

r e s i s t a n c e  to  j o i n t  cust ody  coming from j u d g e s ,

a t t o r n e y s ,  t h e r a p i s t s ,  and l e g i s l a t o r s  who " b e l i e v e  the

c h i l d r e n  be l on g  to  t h e i r  m o t h e r . "  She s t a t e d  t h a t

j o i n t  c u s t o d y  i s  s u b j e c t e d  to  a l e v e l  and i n t e n s i t y  of

s c r u t i n y  never  d i r e c t e d  toward t he  t r a d i t i o n a l  d i v o r c e

a r r a n g e m e n t ,  where one p a r en t  has s o l e  cust ody ,  and the
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o t h e r  a -few days o f  v i s i t a t i o n  per  month.  She r e p o r t e d

t h a t  most p s y c h o l o g i c a l  t h e o r i e s  p e r t a i n  t o  the

“ i n t a c t "  - f ami ly ,  and t h a t  opponents  o-f j o i n t  cu s t od y  

use t h i s  r e se a r ch  to  s uggest  t h a t  c h i l d r e n  "need" the  

s t a b i l i t y  o-f one home. She then s t a t e d  " t h e r e  i s  no 

r eason  t h a t  g e og r ap h i ca l  s t a b i l i t y ,  i . e .  one home, i s  

any more i mpor t an t  than the s t a b i l i t y  o-f o n - g o i n g  

r e l a t i o n s h i p s  w i t h  two l o v i n g  p e o p l e . "  She a l s o  

s t r e s s e d  the arguments t h a t  c e n t e r  on the i n a b i l i t y  o-f 

d i v o r c e d  p a r e n t s  t o  c o o p e r a t e ,  in p a r t  because t hey  are  

s t i l l  e m o t i o n a l l y  m a r r i e d .  She re - f u t ed  t h i s  by s t a t i n g  

t h a t  anger  subs i des  in most  p a r e n t s  - f o l l ow i ng  d i v o r c e ,

w i t h  o n l y  10 -  15X o-f p a r e n t s  s t i l l  m a i n t a i n i n g

“p a t h o l o g i c a l "  anger  toward  each o t h e r  by the end o-f 

one y e a r  post  d i v o r c e .  K e l l y  conc l uded  her  a d dr ess  as  

f  ol 1 ows:

I n c r e a s i n g l y  we a r e  s e i n g  be-fore us,  in 
the  c o u r t s  and in our  o- f - f ices,  two p a r e n t s  o f  
r e a s o n a b l e  p s y c h o l o g i c a l  h e a l t h ,  both o f  whom 
want  t o  p a r e n t  f u l l - t i m e .  Such cases have 
t he  p o t e n t i a l  to  push c o u n s e l o r s  and 
c l i n i c i a n s  beyond the  l i m i t s  o f  c u r r e n t
p s y c h o l o g i c a l  knowledge and p r e d i c t i v e  
c a p a c i t y .  In these  i n s t a n c e s ,  we a r e  more 
l i k e l y  to  make j udgement s  based p r i m a r i l y  
upon unconsc i ous ,  i r r a t i o n a l  or  i r r e l e v a n t
f a c t o r s .

Where each p a r e n t  i s  deemed to  be a good 
enough p a r e n t  and each s up p o r t s  and
e ncourages  the c h i l d ' s  r e l a t i o n s h i p  w i t h  the  
o t h e r  t he r e  i s  r e a l l y  no b a s i s ,  in e i t h e r  
p s ycho l ogy  or  l aw ,  f o r  making a r a t i o n a l  
c h o i c e .  In these f a m i l i e s ,  the l a w y e r ,  the  
j u d g e ,  and the menta l  h e a l t h  p r o f e s s i o n a l ,  
can t r u l y  adoress  the c h i l d ' s  bes t  i n t e r e s t s  
by e ncou rag i ng  each p a r e n t  t o  take  an a c t i v e  
r o l e  p o s t - d i v o r c e  in the c h i l d ' s  l i f e  by

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



4 5

s h a r i n g  p a r e n t a l  r e s p o n s i b i l i t y  on an ongoi ng  
b a s i s  in two s e p a r a t e  l o c a t i o n s ,  thus  w i t h  
j o i n t  c u s t o d y .

F a c t o r s  I n v o l v e d  I n  The F e a s i b i l i t y  O-f J o i n t  Custody

From t h i s  r e v i e w  o f  the l i t e r a t u r e ,  i t  becomes

a p p a r e n t  t h a t  t h e r e  i s  a g r e a t  deal  o f  i n c o n s i s t e n c y

and mi xe d  o p i n i o n  among a t t o r n e y s  and mental  h e a l t h

p r o f e s s i o n a l s  r e g a r d i n g  j o : nt  cus t ody .  Y e t ,  in s p i t e

of  t he s e  d i f f e r e n c e s ,  seme f a c t o r s  e x i s t  on which most

o f  the w r i t e r s  a g r ee d .  These f a c t o r s  were i d e n t i f i e d

in n e a r l y  a l l  o f  the w r i t i n g s  as be i ng  n e c e s s a r y  f o r

j o i n t  c u s t o d y  t o  be a v i a b l e  o p t i o n .  I n  a d d i t i o n ,  most

a u t h o r s  d e s c r i b e d  many f a c t o r s  which mi ght  i n t e r f e r e

w i t h  the smooth f u n c t i o n i n g  o f  a j o i n t  c u s t od y

a r r a n g e m e n t .  I r r e l e v a n t  o f  the a d v a n t a g e s  and

d i s a d v a n t a g e s  which were p r e v i o u s l y  d i s c u s s e d ,  these

f a c t o r s  were  seen as c o n s i s t e n t  in how t h e y  mi ght

a f f e c t  the e ve n t u a l  outcome of  any j o i n t  c u s t ody

a r r a n g e m e n t .

Most  a u t h o r s  ( A b a r b a n e l ,  1 9 7 7 ; Ahr ons ,  1980;

A l e x a n d e r ,  1977;  B r a t t ,  1979;  Cook,  1980;  Cox & Cease,  

1978;  E d e r ,  1978;  E l k i n ,  1978;  Gaddis ,  1973;  G ar d n e r ,  

1982;  Gouge,  1981;  M i l l e r ,  1979;  Mur phr ee ,  1981:  N e h l s  

& M o r g e n b e s s e r , 1980;  S a l i u s ,  1979;  S e l l ,  1979;

T r o m b e t t a ,  1 9 8 0 - 8 1 ;  and T r o m b e t t a ,  1979)  a g r e e d  t h a t  

j o i n t  c u s t o d y  would  be v i a b l e  i f  both p a r e n t s  were  w e l l  

s u i t e d  t o  assume the r e s p o n s i b i l i t i e s  o f  c h i l d  r e a r i n g ,  

i f  t h e y  c o u l d  communicate w i t h  each o t h e r  in an a d u l t
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manner r e g a r d i n g  the c h i l d ( r e n )  and i f  t he y  were  

w i l l i n g  t o  put  a s i d e  t h e i r  d i f f e r e n c e s  in o r d e r  to  

c oo p e r a t e  f o r  the c h i l d ( r e n ) .  They f e l t  t h a t  a 

commitment to  j o i n t  cu s t od y  and an agreement  on the  

i m p l i c i t  r u l e s  o f  the a r r angement  were n e ce s s a ry  f o r  

j o i n t  c u s t od y  t o  work t o  the mutual  b e n e f i t  o f  a l l  

f a m i l y  members.

Among these  w r i t e r s ,  most f e l t  t h a t  i t  woul d  be 

i mp o r t a n t  f o r  both p a r e n t s  t o  l i v e  near  each o t h e r ,  so 

t h a t  j o i n t  c u s t o d y  would  not  d i s r u p t  school  f u n c t i o n i n g  

or  peer  r e l a t i o n s h i p s .  Money was f r e q u e n t l y  seen as an 

i m p o r t a n t  f a c t o r ,  as p a r e n t s  who make more money would  

be a b l e  to  hand l e  the e x t r a  cos t  t y p i c a l l y  i n v o l v e d  in 

a j o i n t  c u s t o d y  a r r a n g e m e n t .  A l ong  w i t h  t h i s ,  i f  both  

p a r e n t s  were w o r k i n g  or  i n v o l v e d  w i t h  o t he r  p u r s u i t s ,  

many a u t h o r s  s t a t e d  t h a t  j o i n t  custody would  be more 

f e a s i b l e .  Ramos ( 1 9 7 9 ) ,  l i k e  many o t h e r s ,  f e l t  t h a t  

j o i n t  c u s t o d y  would  work i f  both p a r e n t s  shar ed  c h i l d  

r e a r i n g  d u r i n g  the m a r r i a g e ,  and i f  the p a r e n t s  were  

p r e p a r e d  f o r  the i nc o n ve n i en ce  of  the c h i l d  moving back 

and f o r t h .  She a l s o  s t a t e d  t h a t  both p a r e n t s  must be 

f l e x i b l e  enough t o  a d j u s t  t o  the many needs i n h e r e n t  in 

any j o i n t  c u s t o d y  a r r a n g e m e n t .

F i n a l l y ,  c o n s i s t e n t  w i t h  the above c o n s i d e r a t i o n s ,  

F o l b e r g  & Graham ( 1 9 7 9 ) ,  in a handbook p r e p a r e d  f o r  the  

A s s o c i a t i o n  of  F a m i l y  C o n c i l i a t i o n  C o u r t s ,  o u t l i n e d  a 

b a s i c  t e s t  o f  wh e t h e r  j o i n t  cu s t od y  was p r e f e r r a b l e  to
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so l e  c u s t od y .  They s t a t e d :

The r e l e v a n t  c r i t e r i a  -for j o i n t  cus t ody  
shou l d  be 1) both p a r e n t s  a re  - f i t ;  2)  both  
p a r e n t s  wish to  c o n t i n u e  t h e i r  a c t i v e  
i nvo l vement  in r a i s i n g  the c h i l d ;  3 )  both  
p a r e n t s  a r e  capab l e  o-f making reasoned  
d e c i s i o n s  t o g e t h e r  in the be s t  i n t e r e s t s  o-f 
the c h i l d ;  and 4)  j o i n t  cus t ody  would d i s r u p t  
the p a r e n t - c h i l d  r e l a t i o n s h i p  l e s s  than o t h e r  
c u s t od y  a l t e r n a t i v e s .  <B64)

J us t  as many a u t h o r s  d i scu s s ed  those - f ac t o r s  which  

are  n e ce s s a ry  -for j o i n t  cus t ody  to  work e-f f  ec t i ve 1 y , 

they  s i m i l a r l y  r e p o r t e d  on many - f ac tors  which would  

i n t e r - f e r e  w i t h  the smooth o p e r a t i o n  o-f j o i n t  cu s t od y  or  

w i t h  i t s  e-f-feet i veness a l t o g e t h e r .  For  the most p a r t ,  

the a u t h o r s  b e l i e v e d  t h a t  the absence o-f the

a bove - me nt i one d  - f ac t o r s  would hamper the smooth 

t r a n s i t i o n  -from i n t a c t  f a m i l y  to  d i v o r c e  w i t h  j o i n t  

c u s t o d y .  In  p a r t i c u l a r ,  however ,  the a u t h o r s  r e p o r t e d  

t h a t  sever e  a n i m o s i t y  between the p a r e n t s  was the  

s i n g l e  most d e t r i m e n t a l  f a c t o r  to  j o i n t  c u s t o d y .  Most  

a u t h o r s  f e l t  t h a t  b i t t e r n e s s  between the p a r e n t s  would  

cause c h i l d r e n  to  be p l a c e d  in the mi dd l e  more than 

t hey  mi ght  under  s o l e  cust ody  c i r c u m s t a nc e s .  As Eder  

<1979)  s a i d ,  “j o i n t  cust ody  can become,  or c o n t i n u e  to  

be,  the source o f  a power s t r u g g l e  between the p a r e n t s ,  

w i t h  the c h i l d  caught  in the m i d d l e .  Where t h e r e  is  

s t i l l  u n r e s o l v e d  h o s t i l i t y  or r e s e n t m e n t ,  these

n e g a t i v e  f e e l i n g s  are  p e r p e t u a t e d  w i t h  j o i n t  c u s t o d y . "  

<pg. B22)  The o t h e r  f a c t o r s  t y p i c a l l y  ment i oned  were  

the g e ogr ap h i c  c l o s e n e s s  of  the p a r e n t s ,  w i t h  g r e a t e r
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d i s t a n c e  c a u s i n g  more p r ob l ems,  and l o g i s t i c  r i g i d i t y ,  

which would i n t e r f e r e  w i t h  the f l e x i b i l i t y  nece s sa r y  

f o r  j o i n t  c u s t o d y .  F i n a l l y ,  F i n e b e r g  ( 1 9 7 9 )  found t h a t  

age was an i mp o r ta n t  f a c t o r ,  as j o i n t  cust ody  w i t h  

i n f a n t s  would be d i f f i c u l t ,  though not  i mp o s s i b l e .

C o - p a r e n t  i no 

In  1973 ,  M i r i a m  Ga l per  w r o t e  a book about  her  

e x p e r i e n c e s  w i t h  her  own j o i n t  c u s t od y  a r ran g e me n t .  

T h i s  was a w e l l - w r i t t e n  book,  d e s i g n e d  f o r  p a r e n t s  who 

wanted t o  c o n s i d e r  j o i n t  c u s t od y  y e t  knew v e r y  l i t t l e  

about  what  was i n v o l v e d .  She e f f e c t i v e l y  o u t l i n e d  the  

commitment r e q u i r e d  between the p a r e n t s  and s t r e s s e d  

the p o s i t i v e  r e l a t i o n s h i p  she had w i t h  her  ex - husband,  

a l t ho u g h  she not ed  t h a t  i t  w a s n ' t  a l w a y s  p l e a s a n t .  She 

t a l k e d  about  the r e s i s t a n c e  she o f t e n  f e l t  f rom the  

l eg a l  and school  community and what  she was a b l e  to  do 

to  overcome t h i s .

One of  the most us e f u l  f e a t u r e s  o f  the book was  

the way in which she d e s c r i b e d  the e n d l e s s  number o f  

ways in which f a m i l i e s  c o u l d  o r g a n i z e  l i v i n g

ar r an g e me n t s ,  and she s t r e s s e d  the need to do t h i s  in a 

manner most c o n s t r u c t i v e  f o r  the f a m i l y  as a w h o l e .  

She o u t l i n e d  v a r i o u s  a l t e r n a t i v e  l i v i n g  a r r an g e me n t s ,  

e . g .  s p l i t  week,  s p l i t  month,  e v e r y  o t h e r  week,  e v e r y  

o t h e r  month,  s p l i t  y e a r ,  e t c . ,  and p o s s i b l e  g e n e r a l i z e d  

advant ages  and d i s a d v a n t a g e s  o f  each type of

a r r ange me nt .  In  a r r a n g i n g  the s c h e d u l e ,  she s t a t e d
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t h a t  i t  i s  i mp o r t a n t  -for the schedule  to  be made as

soon as  p o s s i b l e ,  and t h a t  i t  needs t o  be a dher ed  to

• f a i r l y  r i g i d l y ,  -for e v e r y o n e ' s  bes t  i n t e r e s t  and ease  

o-f a d j u s t m e n t .  She a l s o  b e l i e v e d  t h a t  most c h i l d r e n  

can a d j u s t  to any schedul e  - f a i r l y  e a s i l y ,  once i t

becomes r o u t i n e ,  and b e l i e v e d  t h a t  p a r e n t s  and t h e i r  

c h i l d r e n  must remai n  - f l e x i b l e  to  the need -for chang ing  

the s c h e d u l e ,  as c i r c u m s t a n c e s  d i c t a t e .

A- f t e r  much d i s c u s s i o n  about  o t h e r  l o g i s t i c s ,  Ms.  

Ga l p e r  t a l k e d  about  the - future o-f j o i n t  c u s t o d y .  She 

• f e l t  t h a t  j o i n t  c u s t o d y  e vo l v e d  out  o-f a f o r  an

improved way to  end the m a r i t a l  r e l a t i o n s h i p  w h i l e  

m a i n t a i n i n g  the p a r e n t - c h i l d  r e l a t i o n s h i p s .  She no t e d  

t h a t  j o i n t  c us t ody  was - f r e q u e nt l y  the b e s t  s o l u t i o n  

among v a r i o u s  c u s t od y  a l t e r n a t i v e s .  At  the end o-f the  

b o o k , she s a i d :

Ther e  was a t i m e ,  not  too long ago,  when 
the  i n t a c t  - f ami l y  was seen as the o n l y  
e n v i r o n m e nt  in which to  r a i s e  e m o t i o n a l l y  
h e a l t h y  c h i l d r e n .  I n  r e c e n t  y e a r s ,  we have  
l e a r n e d  not  t o  r o m a n t i c i z e  the i de a l  o-f the  
n u c l e a r  - f ami ly  any l o n g e r .  We have l e a r n e d ,  
th r ough  our e x p e r i e n c e ,  t h a t  we can p r o v i d e  
e m o t i o n a l l y  s a f e  env i ronme nt s  f o r  our
c h i l d r e n  in v a r i o u s  k i n d s  o f  l i v i n g  
s i t u a t i o n s .  C o - p a r e n t i n g ,  w i t h  p a r e n t s  
s h a r i n g  t h e i r  c h i l d r e n  e q u a l l y ,  i s  one such 
k i n d .

Mo t h e r s  and f a t h e r s  want to  p r o v i d e  t h e i r  
c h i l d r e n  w i t h  l ov e  and warmth,  w i t h  a f f e c t i o n  
and f u n .  They a l s o  want  to l i v e  t h e i r  own 
l i v e s  t o  the f u l l e s t .  A f t e r  s e p a r a t i o n  or  
d i v o r c e ,  c o - p a r e n t i n g  p r o v i d e s  a dynamic ,  
e f f e c t i v e  way f o r  t h a t  to  happen.  <pg.  
1 3 4 - 3 5 )
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J o i n t  Custody  Research  

As was noted  a t  the b e g i n n i n g  o-f the c h a p t e r ,  

t h e r e  have been a few r e s e a r c h  s t u d i e s  on j o i n t  c u s t o d y  

in the l a s t  few y e a r s .  Abar bane l  ( 1 977 )  was the f i r s t  

t o  do any s y s t e m a t i c  r e s e a r c h  on t h i s  t o p i c .  

E s s e n t i a l l y ,  she used t he  case s tudy  approach to  

i n t e r v i e w  i n t e n s i v e l y  and f o l l o w  f o u r  f a m i l i e s  in the  

San F r a n c i s c o ,  C a l i f o r n i a  a r e a  in order  t o  i d e n t i f y  

i ssues  r e g a r d i n g  j o i n t  c u s t o d y  and to see how i t  was 

w o r k i n g .  G r e i f  ( 1 9 7 ? )  used a q u e s t i o n n a i r e  to  

i n t e r v i e w  f a t h e r s  in the New York a r ea  r e g a r d i n g  t h e i r  

f e e l i n g s  about  t h e i r  d i v o r c e  and t h e i r  r e l a t i o n s h i p  to  

t h e i r  c h i l d r e n .  S i nce  a s i z a b l e  p r o p o r t i o n  o f  her  

sample m a i n t a i n e d  a c o - p a r e n t i n g  s t y l e  w i t h  t h e i r  

e x - s p o u s e ,  she d i scu s s ed  h e r  f i n d i n g s  r e g a r d i n g  j o i n t  

c u s t o d y .  Ahrons ( 1 9 8 0 )  d i scussed  j o i n t  c u s t od y  

a r ran g e me n t s  and her  f i n d i n g s  about  how j o i n t  c u s t ody  

seemed to  work f o r  the f a m i l i e s  in her s t u d y .  Ste inman  

( 1 9 8 1 )  s t u d i e d  c h i l d r e n  o f  j o i n t  custody a r r an g e me nt s  

t o  see how t hey  v iewed i t .  Nunan ( 1980 )  s t u d i e d  the  

e f f e c t s  o f  j o i n t  cus t ody  v e r s u s  s o l e  cust ody  on c h i l d  

de ve l op me n t ,  and L u e p n i t z  ( 1 9 8 0 )  s t u d i e d  f a m i l i e s  a f t e r  

d i v o r c e  in r e l a t i o n  t o  m a t e r n a l ,  p a t e r n a l ,  and j o i n t  

c u s t o d y .  In a l l  o f  these  s t u d i e s ,  the over whe l ming  

ev i de nc e  was t h a t  j o i n t  c u s t o d y  was and i s  an e f f e c t i v e  

way to  c o n t i n u e  s i g n i f i c a n t  p a r e n t - c h i l d  r e l a t i o n s h i p s
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- f o l l ow i ng  d i v o r c e .  A l t hough a l l  o-f the a u t h o r s  

r e p o r t e d  c o m p l i c a t i o n s  w i t h  j o i n t  c u s t o d y ,  the  

c o nc l u s i o n  o-f each was t h a t  j o i n t  cust ody  seemed to  

work because i t  h e l p e d  to  m a i n t a i n  c l o se  r e l a t i o n s h i p s  

w i t h  both p a r e n t s .  As Ste inman s t a t e d :

These c h i l d r e n  were r emar kab l y  a b l e  to  
keep each home, and t h e i r  r e l a t i o n s h i p  w i t h  
each p a r e n t ,  s e p a r a t e  in t h e i r  mi nds ,  and d i d  
not  -feel t h e y  con-fused one p a r e n t  w i t h  
a n o t h e r .  Most  appeared ab l e  to adapt  to
each household  w i t h  a minimum o-f c o n - f l i c t  and 
con- fusion.  ( p g .  4 0 8 - 0 9 )

The p r e s e n t  - f i n d i ng s  i n d i c a t e  t h a t ,  in 
g e n e r a l ,  the p a r e n t s  who chose j o i n t  c u s t ody  
-found the a r rangement  s a t  i s - factory  d e s p i t e  
some di-f-f i cul  t  i e s ,  . . .  o v e r a l l ,  the c h i l d r e n  
d i d  not  l i k e  the d i v o r c e  and p r e - f e r r ed  the  
m a r r i a g e ,  but  most v a l u e d  the j o i n t  cus t ody  
ar rangement  in t h a t  i t  gave them access  to  
both p a r e n t s .  I t  appeared as i-f the most  
c r u c i a l  and b e n e - f i c i a l  componenents o-f j o i n t  
cu s t od y  -for the c h i l d r e n  l i e  in the
a t t i t u d e s ,  v a l u e s  and behav i or  o-f t h e i r  
p a r e n t s .  <pg.  4 1 3 - 4 1 4 )

F i n a l l y ,  some o-f the a ut hor s  - f e l t  t h a t  j o i n t  

cu st ody  would work even i-f the p a r e n t s  d i d  not  get  

a l o n g  v e r y  w e l l .  Abarbanel  noted some a n i m o s i t y  

between p a r e n t s  o-f her  sampl e ,  and Grei - f ,  in p a r t i c u l a r

•found t h a t  j o i n t  cu s t od y  worked w e l l ,  a c c o r d i n g  to

- f a t h e r s ,  even when - f r i c t i o n  between the p a r e n t s  

e x i s t e d .  She c onc l uded  her  resear ch  by s a y i n g :

We shou l d  do e v e r y t h i n g  in our power to  
maximize  c o n t a c t  between the c h i l d  and both  
p a r e n t s .  One c l e a r  way o-f doing t h a t  i s
through j o i n t  c u s t od y  ar rangements .  . . .  A 
di - f - ferent  q u a l i t y  o-f p s y c h o l o g i c a l
invo lvement  grows out  o-f the o p p o r t u n i t y  to  
take  care  o-f ( i . e .  to  be a pa r ent  t o )  o n e ' s  
c h i l d ,  r a t h e r  than “v i s i t "  w i t h  o n e ' s  c h i l d .
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. . .  F a t h e r s  w i t h  j o i n t  cust ody  are  more 
l i k e l y  t o  i nvolve  t h e m s e l v e s  in a l l  aspe c t s
o-f t h e i r  c h i l d ' s  growth and deve lopment .  The 
mai n t ena nc e  o-f such t i e s  can be c r i t i c a l  -for 
both - f a ther  and c h i l d ,  ( p g .  319 )

Summary And C o n c l u s io n s  

O b v i o u s l y ,  t here  have been numerous w r i t i n g s  by 

a t t o r n e y s  and t h e r a p i s t s  in the l a s t  -few y e a r s  

r e g a r d i n g  j o i n t  cust ody.  A u t h o r s ,  q u o t i ng  each o t h e r ,  

have not  r e a c he d  any c o n s i s t e n t  agreement  r e g a r d i n g  the  

e-f - fects o-f j o i n t  c us t od y .  Many advantages  and

d i s a d v a n t a g e s  have been e l a b o r a t e d .  The ma jor

a dv a nt a g e s  o-f j o i n t  cus t ody  c i t e d  were the o p p o r t u n i t y  

-for both p a r e n t s  to remain - f u l l y  i nv o l v e d  w i t h  t h e i r  

c h i l d ( r e n )  -for the bene- f i t  o-f both pa r en t  and c h i l d ,  

and the c o n t i n u i n g  s t a b i l i t y  o-f p r e - d i v c r c e

r e l a t i o n s h i p s .  The ma jor  d i s a d v a n t a g e s  c i t e d  were the  

moving back and - forth between two homes, and the  

r e s u l t a n t  i n s t a b i l i t y  to  the  c h i l d ,  as we l l  as the  

l i k e l i h o o d  of  c on t i nue d  h o s t i l i t y  between the p a r e n t s ,  

o f t e n  w i t h  the r e s u l t  t h a t  the c h i l d  i s  put  in the  

mi dd l e  o f  the p a r e n t a l  a r gument s .

In  s p i t e  of  t h i s  e xp a nd i n g  amount of  w r i t i n g ,  

t h e r e  have o n l y  been s i x  f o r ma l  resear ch  p r o j e c t s  

de s i gne d  t o  s t udy  j o i n t  c u s t o d y  and i t s  p o s s i b l e  

e f f e c t s  on f a m i l i e s .  Based on these  r esear ch  f i n d i n g s ,  

as w e l l  as a l l  of  the o t h e r  i d e as  p r e s e n t e d ,  i t  i s  the  

w r i t e r ' s  b e l i e f  t ha t  j o i n t  c u s t o d y  i s  "An I dea  Whose 

Time Has Come." ( E d e r ,  1978)  A l l  o f  the r e se a r ch  on
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d i v o r c e  has suggest ed  t h a t  the l o s s  o-f a c o n t i n u i n g  

p a r e n t - c h i l d  r e l a t i o n s h i p  i s  the s i n g l e  most c r i t i c a l  

v a r i a b l e  in the d e pr es s i on  which - f o l l ows .  J o i n t  

cust ody  p r o v i d e s  a g r e a t e r  o p p o r t u n i t y  -for s t a b l e  and 

c o n s i s t e n t  r e l a t i o n s h i p s  to  c o n t i n u e  between a c h i l d  

and both h i s / h e r  p a r e n t s .  I t  would  seem t h a t  the  

p o s i t i v e s  t o  be ga i ned  -for both p a r e n t  and c h i l d  in a 

c o n t i n u i n g  c o - p a r e n t a l  or  j o i n t  cu s t od y  a r ran g e me n t  -far 

outweigh p o s s i b l e  n e g a t i v e s  when both p a r e n t s  are  

i n t e r e s t e d  in the c h i l d .  I t  would  p r o b a b l y  work best

i-f the p a r e n t s  c oo p e r a t e  and communicate w e l l ,  and i -f 

they  l i v e  n e ar  each o t h e r .  I n  a d d i t i o n ,  i-f a l l  - fami ly  

members c o u l d  m a i n t a i n  f l e x i b i l i t y  as the c h i l d ( r e n )  

get  o l d e r  and c i r c um s t a nc e s  change,  j o i n t  c u s t o d y  would  

no doubt  have the g r e a t e s t  chance o f  success .  However ,  

even w i t h  somewhat h o s t i l e  p a r e n t s ,  j o i n t  cust ody  

should  work as long as both p a r e n t s  f o c us  on and work 

f o r  the b e s t  i n t e r e s t s  o f  the c h i i d ( r e n ) .  The w r i t e r  

i s  in agreement  w i t h  S e l l  ( 1 9 7 9 ) ,  who con c l ud e d  h i s  

e x t e n s i v e  r e v i e w  of  the l i t e r a t u r e  by s t a t i n g ,  “By the 

end o f  the  1980s ,  j o i n t  cust ody  w i l l  be the r u l e  r a t h e r  

than the e x c e p t i o n ,  . . .  5 0 /  o f  d i v o r c i n g  c o u p l e s  could  

c a r r y  out  j o i n t  c u s t od y ,  and a n o t h e r  2 5 /  c o u l d  do i t  

w i t h  c o u n s e l i n g .  . . .  Wi th i n c r e a s i n g  knowledge and 

e d u c a t i o n ,  j o i n t  cus t ody  should  be a b l e  t o  b e n e f i t  more 

f a m i l i e s  in the f u t u r e . "  <pg. 10)
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CHAPTER I I I

BASIC DESIGN AND METHODOLOGY

The b a s i c  t h r u s t  o-f t h i s  r e se a r ch  was two—f o l d .  

F i r s t ,  the  l i t e r a t u r e  r e v i e w  d i scussed  in Chapt e r  I I  

was c onduc t e d  in o r d e r  t o  d e t e r mi n e  the c o n t e n t  o-f most  

o-f the p r e v a i l i n g  a rgument s  r e g a r d i n g  j o i n t  cus t ody .  

Second,  and more i m p o r t a n t ,  t h i s  s t ud y  used

comprehens ive  i n t e r v i e w s  o-f j u d g e s ,  a t t o r n e y s ,  F r i e n d  

of  Cour t  I n v e s t i g a t o r s ,  and mental  h e a l t h  p r o f e s s i o n a l s  

in a suburban count y  in Sout heast  M i c h i g a n  in an 

a t t e m p t  t o  g a i n  a s o l i d  u n d e r s t a n d i n g  o-f the  a t t i t u d e s  

o-f t h i s  sample r e g a r d i n g  j o i n t  c u s t o d y .  These  

i n t e r v i e w s  -focused on the b e l i e f s  and a t t i t u d e s  

a t t r i b u t e d  t o  j o i n t  cu s t od y  by the r e s p o n d e n t s ,  and the 

r a t i o n a l e  f o r  t h e i r  exp r es se d  a t t i t u d e  or  b e l i e f s .  The 

f o r ma t  f o r  the i n t e r v i e w s  was based p r i m a r i l y  on 

open-ended i n t e r v i e w  i t ems w i t h  the r e s p o n d e n t s ,  

e s s e n t i a l l y  w i t h  a c l i n i c a l  f o r mat  t o  a l l o w  f o r  

compl ete  e x p l o r a t i o n  and i n q u i r y  i n t o  the r e a s o n s  f o r  

these be!  i e f s .

More s p e c i f i c a l l y ,  i n t e r v i e w s  w i t h  the f o l l o w i n g  

sample were  i n c l ud e d  in t h i s  s t ud y :

54
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C i r c u i t  Cour t  Judges —  Ni ne  o-f the t h i r t e e n  

j udges  o-f the Oakland Count  y C i r c u i t  Cour t  were  

i n t e r v i e w e d  r e g a r d i n g  t h e i r  a t t i t u d e s  and b e l i e - f s  about  

j o i n t  c u s t o d y .  T h i s  sample i n c l u d e d  e i g h t  male  and one 

fema le  j u d g e ,  and a t  the t ime o f  t h i s  s t udy  they  had  

ser ved  on the  Cour t  f rom one through t w e n t y - t h r e e  

y e a r s .

Ment a l  H e a l t h  P r o f e s s i o n a l s  —  E i g h t  mental  

h e a l t h  p r o f e s s i o n a l s  f rom v a r i o u s  g e o g r ap h i c  a r ea s  o f  

Oakland Count y  were i n t e r v i e w e d .  The sample i nc l ude d  

one p s y c h i a t r i s t , t h r ee  p s y c h o l o g i s t s ,  and f o u r  

c l i n i c a l  s o c i a l  w o r k e r s .  A l l  members of  the sample  

were i n v o l v e d  on a d a i l y  b a s i s  in work w i t h  c h i l d r e n  o f  

d i v o r c e d  f a m i l i e s .  Three were male and f i v e  were  

f e m a l e .  Four  members o f  the sample worked p r i m a r i l y  in 

n o n - p r o f i t  communi ty mental  h e a l t h  or  c o u r t  a gen c i es  

and the o t h e r  f o u r  worked p r i m a r i l y  in p r i v a t e  

prac t i c e .

A t t o r n e y s  —  E i g h t  a t t o r n e y s ,  a l l  ma l e ,  f rom  

v a r i o u s  g e o g r a p h i c  a r ea s  o f  Oakland County were  

i n t e r v i e w e d .  A l l  o f  the a t t o r n e y s  i n t e r v i e w e d  spent  a 

m a j o r i t y  o f  t h e i r  p r a c t i c e  w o r k i n g  w i t h  d i v o r c e  cas e s ,  

and some o f  them were members o f  the F a m i l y  Law S e c t i o n  

of  the S t a t e  Bar o f  M i c h i g a n .  F i v e  o f  the a t t o r n e y s  

worked in m i d d l e  to  lower  c l a s s  s e t t i n g s ,  w h i l e  the  

o t h e r  t h r e e  worked in more e x c l u s i v e  s e t t i n g s ,  d e a l i n g  

p r i m a r i l y  w i t h  h igh p a y i ng ,  p r o f e s s i o n a l  c l i e n t s .
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F r i e n d  O-f Cour t  I nvest  i o a t o r s  —  Three  

i n v e s t i g a t o r s  -from the Oakland County F r i e n d  o-f the 

C o u r t ,  a l l  - female,  were i n t e r v i e w e d .  T h i s  sample was 

s e l e c t e d  -from a r e q u e s t  -for v o l u n t e e r s  -from the agency.  

In Oak l and  Count y ,  i n v e s t i g a t o r s  work e x c l u s i v e l y  w i t h  

one j u d g e ,  and each judge has a p e r sona l  i n v e s t i g a t o r .  

Thus,  the sample r e p r e s e n t e d  one—f o u r t h  o-f the 

i n v e s t i g a t o r s  in the de p ar t men t .  One o-f the t h i r t e e n  

j u d g e s  d i d  not  employ an i n v e s t i g a t o r .

Fami 1 i es —  S i x  fami 1 i es  were i n t e r v i e w e d  -for 

t h i s  s t u d y .  Since  a l l  - f ami ly  r e s p o n d e n t s  were 

i d e n t i - f i e d  by r e - f e r r a l  o-f - f r i ends  o r  a s i n g l e  p a r e n t s '  

group,  or  -from a r e q u e s t  f o r  v o l u n t e e r s  on the w r i t e r ' s  

p a r t ,  t h e y  r e p r e s e n t  a non-random s ampl e .  The p a re n t s  

were m a r r i e d  an average  o-f t h i r t e e n  y e a r s  p r i o r  to 

s e p a r a t i o n ,  w i t h  a range -from e i g h t  t o  e i g h t e e n  y e a rs .  

At the t ime o-f the i n t e r v i e w ,  the p a r e n t s  had been 

d i v o r c e d  an average  of  2 1 / 3  y e a r s ,  and the range was 

f rom f o u r  months t o  f i v e  y e a r s .  Each o f  the f a m i l i e s  

i n v o l v e d  had f rom one to  f o u r  c h i l d r e n ,  and the 

c h i l d r e n  r anged  in age f rom t h r e e  t o  sev e n t e en  year s  at  

the t ime  o f  the p a r e n t a l  s e p a r a t i o n ,  and f rom f i v e  to  

n i n e t e e n  y e a r s  a t  the t ime of  the s t u d y .  A l l  of  the 

a d u l t s  were w h i t e ,  p r i m a r i l y  m i dd l e  t o  upper - mi dd l e  

c l a s s  p r o f e s s i o n a l s ,  and a l l  t we l ve  a d u l t s  had worked  

c o n t i n u a l l y  s i n ce  the t ime of  the d i v o r c e .  However,  

one o f  the mothers  had been l a i d  o f f  f rom her  teach i ng
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j o b  j u s t  p r i o r  to  the i n t e r v i e w .  P r i o r  to  t h e i r  

s e p a r a t i o n ,  o n l y  t h r ee  o-f the women had worked -ful l  

t i m e .  F i n a l l y ,  a t  the t ime o-f the i n t e r v i e w s ,  al  i 

t we l ve  h o u s e h o l d s  were l o c a t e d  in s o u t h e a s t  Oakland  

County,  though one o-f the - f a t h e r s  has s in ce  moved to  

T e n n e s s e e .

P o t e n t i a l  s u b j e c t s  were -found in many di - f - ferent  

ways.  A l l  o-f the Oakland County C i r c u i t  Cour t  j udges  

were asked o-f t h e i r  w i l l i n g n e s s  to  p a r t i c i p a t e ,  and 

nine  o-f the t h i r t e e n  ag r ee d .  For  v a r i o u s  r eas o n s ,  each 

o-f the o t h e r  -four d e c l i n e d  t o  p a r t i c i p a t e .  A t t o r n e y s  

and t h e r a p i s t s  were i d e n t i - f i e d  -from many sour ces .  

F i r s t ,  the  w r i t e r  used the phone book to  develop a 

l a r g e  l i s t  o-f p o t e n t i a l  s u b j e c t s .  Once t h i s  was 

a c c om p l i sh e d ,  phone c a l l s  were made to  v a r i o u s  

p o t e n t i a l  s u b j e c t s .  Some o-f the s e l e c t i o n  a l s o  

u t i l i z e d  r e - f e r r a l  -from o t h e r  pro-f essi  onal  s ,  e s p e c i a l l y  

-from a membership l i s t  o-f the Mi ch i gan

I n t e r - P r o - f e s s i  onal  A s s o c i a t i o n ,  a group o r g a n i z e d  to  

deal  w i t h  and under s t and  laws a s s o c i a t e d  w i t h  d i v o r c e  

and the f a m i l y  and t h e i r  e f f e c t s  on f a m i l y  members.  

About  1 / 3  o f  the a t t o r n e y s  and mental  h e a l t h  

p r o f e s s i o n a l s  i n t e r v i e w e d  were members o f  t h a t  

o r g a n i z a t i o n .  A g a i n ,  the f i n a l  l i s t  o f  r espond ent s  was 

d e t e r m i n e d  by the w i l l i n g n e s s  of  p o t e n t i a l  s u b j e c t s  to  

par t i c i p a t e  .

F i n a l l y ,  f a m i l i e s  were s e l e c t e d  and asked to
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p a r t i c i p a t e  -from a number o-f s o u r ce s .  F i r s t ,  

c o l l e a g u e s  were asked i-f they  p e r s o n a l l y  knew anyone  

who was d i v o r c e d  and had j o i n t  c u s t o d y .  A l ong  w i t h  

t h i s ,  the pro-f ess  i onal  s who were i n t e r v i e w e d  were asked  

i f  t hey  knew anyone w i t h  j o i n t  c u s t o d y  who mi ght  be 

w i l l i n g  t o  p a r t i c i p a t e  in the s t u d y .  F i n a l l y ,  an 

announcement  was p l ace d  in a n e w s l e t t e r  of  a d i v o r c e d  

p a r e n t s '  group s e e k i n g  v o l u n t e e r s  f o r  t h i s  s t u d y .  I f  

the c o l l e a g u e s  and p r o f e s s i o n a l s  knew of  p r o s p e c t i v e  

r e f e r r a n t s ,  t h e y  made the i n i t i a l  c o n t a c t  to  the

f a m i l y ,  in o r d e r  to p r o t e c t  the s u b j e c t ' s  r i g h t  to  

c o n f i d e n t i a l i t y .  I f  the a d u l t s  a g r e e d ,  or  i f  

v o l u n t e e r s  f rom the d i v o r c e d  p a r e n t s '  group c a l l e d ,  the  

r e s e a r c h e r  i d e n t i f i e d  the r e s e a r c h  in an i n i t i a l  phone 

c a l l ,  s e e k i n g  t e n t a t i v e  approva l  t o  p a r t i c i p a t e  in t h i s

r e s e a r c h  p r o j e c t .  For a f a m i l y  t o  be i n c l ud e d  in the

s t u d y ,  bot h  p a r e n t s  were r e q u i r e d  t o  p a r t i c i p a t e ,  as  

w e l l  as a l l  c h i l d r e n  over  the age o f  ten who were s t i l l  

l i v i n g  w i t h  e i t h e r  p a r e n t .  T h i s  minimum age was chosen 

in o r d e r  t o  g a t h e r  use f u l  i n f o r m a t i o n ,  and a v o i d  

r i s k i n g  p o t e n t i a l  problems w i t h  younger  c h i l d r e n  who 

mi ght  have d i f f i c u l t y  t a l k i n g  about  t h e i r  p a r e n t s '

d i v o r c e .  I n  a d d i t i o n ,  the p a r e n t s  e i t h e r  must have had 

j o i n t  l e g a l  c u s t o d y ,  or  j o i n t  p h y s i c a l  c u s t od y ,  or  be 

p r a c t i c i n g  a de f a c t o  j o i n t  c u s t od y  s t y l e  d i v o r c e  

a r r a n g e m e n t .  Once t h i s  t e n t a t i v e  a ppr ova l  was g r a n t e d ,  

an a p po i n t m e n t  was made f o r  the i n t e r v i e w .  P r i o r  to
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any i n t e r v i e w  t a k i n g  p l a c e ,  a l l  r e s p o n d e n t s  were  

g u a r a n t e e d  c o n f i d e n t i a l i t y ,  were asked a g a i n  o-f t h e i r  

w i l l i n g n e s s  t o  p a r t i c i p a t e  in the s t u d y ,  and were asked  

t o  s ign  an In-formed Consent  Form ack n o wl ed g i ng  t h e i r  

w i l l i n g n e s s  to  p a r t i c i p a t e  in the i n t e r v i e w .

A l l  r e s p o n d e n t s  were i n t e r v i e w e d  s e p a r a t e l y  in 

o r d e r  t o  a v o i d  c o n t a m i n a t i o n ,  a l t ho u g h  in one i ns t an ce  

s i b l i n g s  were i n t e r v i e w e d  t o g e t h e r  - f o l l o w i n g  the 

i n i t i a l  i n t e r v i e w s .  In  a no t he r  i n s t a n c e ,  both p a r e n t s  

and t h e i r  -four c h i l d r e n  were i n t e r v i e w e d  t o g e t h e r ,  a t  

t h e i r  r e q u e s t ,  - f o l l o w i n g  the i n i t i a l  i n t e r v i e w s .

As was n o t e d  above ,  the in - format i on  -for the 

r e s e a r c h  was g a t h e r e d  -from the s u b j e c t s  v i a  a c l i n i c a l  

i n t e r v i e w .  I t  was the assumpt ion o-f the r e s e a r c h e r  

t h a t  t h i s  would  be the best  way to  g a t h e r  the  

i n f o r m a t i o n  and t o  r e c e i v e  the g r e a t e s t  u n d e r s t a n d i n g  

and c l a r i f i c a t i o n  of  the b e l i e f ' s  of  the  r e s p o n d e n t s .  

The r e s e a r c h e r  p e r s o n a l l y  conducted a l l  i n t e r v i e w s ,  a l l  

but  t h r e e  of  which were a u d i o - t a p e d  t o  assur e  a more 

comprehens ive  a n a l y s i s  o f  the f i n d i n g s .  Three

p a r t i c i p a n t s  a g r e e d  to  p a r t i c i p a t e  but  p r e f e r r e d  t h a t  

t h e i r  i n t e r v i e w s  not  be taped,  so l e n g t h y  n o t e s  were  

r e c o r d e d  o f  these i n t e r v i e w s .

The i n t e r v i e w s  were based on s p e c i f i c  q u e s t i o n s  

aimed a t  d e v e l o p i n g  and u n d e r s t an d i n g  the  a t t i t u d e s  and 

b e l i e f s  o f  the s u b j e c t s ,  f o l l o w e d  by c l a r i f y i n g  

q u e s t i o n s  in o r d e r  to  ensure  c om p l e t e n e s s  and
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thoroughness o f  t h i s  u n d e r s t a n d i n g .  A l l  f o l l o w - u p  

q u e s t i o n s  were  worded in such a way t h a t  t he y  would not  

pr o v i de  any b i a s  to  the s u b j e c t .

A l l  o f  the i n t e r v i e w s  took p l a c e  f rom May,  1982,  

through Sep t emb e r ,  1982.  The t i m e l i n e s s  was i mpor t an t  

to he l p  m i n i m i z e  any e f f e c t  o f  o t h e r  p u b l i c i t y  on the 

r e s po n d e n t s ,  such as f rom newspapers ,  magaz i nes ,  

j o u r n a l s ,  o r  t e l e v i s i o n .

The f o l l o w i n g  p r i ma r y  q u e s t i o n s  were  asked o f  the  

pr o f e s s i  o n a l s :

1) How woul d  you d e f i n e  j o i n t  cus t ody?

2)  How would  you d e f i n e  s o l e  c us t od y?  What are  
the d i f f e r e n c e s  between the two?

3)  I f  you were a ( j u d g e / a t t o r n e y / c c n s u l t a n t )  in a 
d i v o r c e  c a s e ,  under what  c o n d i t i o n s  would you 
recommend or  oppose j o i n t  cust ody?

4)  Can you i d e n t i f y  those s p e c i f i c  f a c t o r s  which  
you t h i n k  a r e  necessary  f o r  j o i n t  cus t ody  t o  be a 
p r a c t i c a l  and workab l e  d i v o r c e  a r r a n g e m e nt ,  or  
i m p r a c t i c a l  and unworkable  d i v o r c e  a r rangement?

5 )  Have you known f a m i l i e s  in which j o i n t  custody  
was awarded? Di d  you e v e r  d i s a g r e e  w i t h  the 
d e c i s i o n ?  Why?

6)  Who do you t h i n k  i s  more 1 i k e l y  to ask f o r  
j o i n t  c u s t o d y ,  the mother  or  the f a t h e r ?  Why?

7)  S p e c i f i c a l l y  c o n s i d e r i n g  " t he  bes t  i n t e r e s t s  
o f  t he  c h i l d " ,  under what  c i r c u m s t a n c e s  would  
j o i n t  c u s t o d y  be p r e f e r a b l e ?  Unworkable?

8)  Under  what  c i r c u ms t a n ce s  do you t h i n k  c h i l d r e n  
sh o u l d  have a say in the p a r e n t a l  custody  
dec i s i on?

9)  I f  p a r e n t s  agree  on a c u s t od y  a r r angement ,  
under  what  c i r cu ms t a n ce s  do you t h i n k  the judge  
sh o u l d  be a l l o we d  to  change t h a t  p l an  and 
p r o s c r i b e  a d i f f e r e n t  cus t ody  a r r angement ?
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10) Under what  custody c i r c u m s t a n c e s  do you t h i nk  
t h a t  c h i l d r e n  w i l l  have -fewer p o s t - d i v o r c e  
problems?

11) Under what  custody c i r c u m s t a n c e s  do you t h i nk  
t h a t  p a r e n t s  w i l l  have -fewer p o s t - d i v o r c e  
problems?

12) For  both p a r e n t s  and c h i l d r e n ,  can you
i d e n t i - f y  some p o t e n t i a l  probl ems w i t h  j o i n t
cus t ody?

13) For  both p a r e n t s  and c h i l d r e n ,  can you
i d e n t i - f y  some p o t e n t i a l  a d vant ages  o-f j o i n t
cus t ody?

14) I n  your  e x p e r i e n c e ,  a re  peopl e  s ee k i n g  j o i n t  
c u s t od y  more ,  or a r e  the c o u r t s  changing the
number o-f j o i n t  custody awards b e i ng  g r a n t e d  s ince  
the change in the law a p p r o x i m a t e l y  a year  ago?

15) Any - f inal  comments?

The f o l l o w i n g  p r i mar y  q u e s t i o n s  were asked o f  the 

paren t s :

1) How long have you been s e p a r a t e d ?  Di vorced?

2) How long were you m a r r i e d  a t  the t ime o f  the 
s e p a r a t  i on?

3) Who i n i t i a t e d  your d i v o r c e ?

4)  How many c h i l d r e n  do you have? At  the t ime of
the s e p a r a t i o n  and d i v o r c e ,  how o l d  were they?

5) When the d i vo r ce  was i n i t i a t e d ,  what  was your  
p r e f e r e n c e  f o r  custody? I f  t h i s  i s  d i f f e r e n t  than 
what  you c u r r e n t l y  have ,  why d i d  the c o u r t  not  
f o l l o w  your  p r e f e r e n c e ?

6) How would you d e f i n e  j o i n t  custody?

7) How had you f i r s t  hear d  o f  j o i n t  cust ody?

8) Who f i r s t  s u g g e s t e d / r e q u e s t e d  j o i n t  cust ody  in
your  d i v o r c e ?

?) To what  e x t en t  d i d  the judge p a r t i c i p a t e  in
the f i n a l  cust ody  d e t e r m i n a t i o n ?
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10)  What l i v i n g  a r r an g e me n t s  have you and your
ch i 1dren used?

11) What has i t  been l i k e  t o  implement  these
pi ans?

12)  What do you t h i n k  a r e  the problems w i t h  j o i n t  
c u s t o d y ?  Advantages?

13)  How do you t h i n k  your  c h i l d r e n  -feel about  your  
c u s t o d y  ar rangement?

14)  What a l l o w s  j o i n t  c u s t o d y  t o  work -for you?

15)  What i n t e r - f e r e s  w i t h  your  j o i n t  cust ody
a r r an g e me nt  wor k i ng  smooth l y?

16)  O v e r a l l ,  how do you -feel  about  your  cust ody  
ar rangemen t?

17)  I-f i t  were your  c h o i c e  to  p i c k  any p o s s i b l e  
c u s t o d y  and l i v i n g  a r ran g e me n t  -for you and your  
■fami ly a t  t h i s  t i me ,  what  wou l d  you choose?

18)  Any - f ina l  comments?

S i m i l a r l y ,  a l l  o-f the  c h i l d r e n  who were  

i n t e r v i e w e d  were asked the - f o l l o w i n g  p r i m a r y  q u e s t i o n s :

1) How o l d  are  you?

2)  How o l d  were you when your  p a r e n t s  s e p a r a t e d?

3 )  What do you r e c a l l  about  how your  p a r e n t s  t o l d
you about  t h e i r  d i v o r c e  and who you would be 
l i v i n g  w i t h ?

4)  Whom do you l i v e  w i t h  now, and how do you 
s p l i t  your  t ime between your  mom and dad?

5)  How do you f e e l  you/ ve a d j u s t e d  to t h i s ?

6)  How do you f e e l  about  the  l i v i n g  ar rangement s?  
What do you l i k e / d i s l i k e  about  them?

7)  How do you t h i n k  i t  compares w i t h  f r i e n d s  of
y o u r s  whose p a r e n t s  a r e  d i v o r c e d ?

8)  I f  i t  were up to  you who you l i v e d  w i t h  and 
how you spent  your  t ime w i t h  your  p a r e n t s ,  what  
wou1d you l i k e ?
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9 )  Any - f ina l  comments?

Once the i n t e r v i e w s  were c o m pl e t e d ,  the w r i t e r  

a n a l y z e d  a l l  o-f the responses  to d e t e r m i n e  the range o-f 

b e l i e f s  e xp r es se d  by the s u b j e c t s .  R e s u l t s  were  

a n a l y z e d  a c c o r d i n g  t o  s u b j e c t  t y p e :  - f i r s t  the

p r o f e s s i o n a l s ,  then the a d u l t s ,  and f i n a l l y  the

c h i l d r e n .  These r e s u l t s  were a n a l y z e d  by more 

q u a l i t a t i v e  r a t h e r  than s t a t i s t i c a l  means in or der  to  

u n d e r s t a n d  the meani ng and a t t i t u d e s  o f  the s u b j e c t s .  

A l t h o u g h  no t r e n d s  can be d e t e r m i ne d  w i t h  such smal l  

sampl es ,  s c r u t i n y  o f  the range o f  r e s p o n s e s  p r ov i ded  

the w r i t e r  w i t h  a r i c h  account  both  o f  p e r c e i v e d  

a d v a n t a g e s  and d i s a d v a n t a g e s  of  j o i n t  c u s t od y  and of  

the f a c t o r s  seen as r e l a t e d  to the success  or  f a i l u r e  

of  j o i n t  c u s t o d y .  F i n a l l y ,  f a m i l y  members p r ov i d e d  the 

w r i t e r  some c l e a r - c u t  ideas about  j o i n t  c u s t o d y ,  based  

on t h e i r  s u b j e c t i v e  e x p e r i e n c e s .  These r e s u l t s  w i l l  be 

d i s c u s s e d  in the ne x t  c h a p t e r .
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CHAPTER I V

RESULTS

Whereas many r e s e a r c h  s t u d i e s  have spec i - f i e  

hypotheses  and r e l a t e  any d i s c u s s i o n  o f  r e s u l t s  to  

those h y po t h e s es ,  t h i s  s t ud y  was o-f a d i f - f e r e n t  n a t u r e .  

The s tudy  r e v i e w e d  p r e v a i l i n g  a t t i t u d e s  and b e l i e f s  

about  j o i n t  c u s t o d y  among v a r i o u s  p r o f e s s i o n a l s ,  as 

w e l l  as among f a m i l y  members who were e x p e r i e n c i n g  

j o i n t  cust ody  a r r a n g e m e n t s .  Thus ,  i t  was i m p o s s i b l e  to  

a t t r i b u t e  s p e c i f i c  r e s u l t s  to  any h y p o t h e s i s  o f  the  

s t u d y .  The f o l l o w i n g  r e s u l t s  summarize the main p o i n t s  

e l i c i t e d  by the r e s p o n d e n t s  r e g a r d i n g  j o i n t  c u s t o d y ,  

p r i m a r i l y  f o c u s i n g  on the d e f i n i t i o n s  of  j o i n t  c u s t o d y ,  

the f a c t o r s  seen as b e i n g  r e l a t e d  to the success  or  

f a i l u r e  o f  j o i n t  c u s t o d y ,  the a d v a n t a g e s  and

d i s a d v a n t a g e s  of  j o i n t  c u s t o d y ,  and the ge n er a l  

f e e l i n g s  o f  the r e s p o n d e n t s  r e g a r d i n g  the v i a b i l i t y  of  

j o i n t  c u s t ody  f o r  d i v o r c i n g  f a m i l i e s .  For the f a m i l y  

members,  s p e c i a l  a t t e n t i o n  was a l s o  g i v e n  t o  the  

v a r i e t y  of  p h y s i c a l  a r r an g e me n t s  which the f a m i l i e s  had 

used to implement  t h e i r  j o i n t  cust ody  a r r a n g e m e n t s .  

Since  the s t ud y  q u e s t i o n e d  t h r e e  p r i ma r y  groups  of

6 4
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r e s p o n d e n t s ,  i . e .  p r o f e s s i o n a l s ,  p a r e n t s ,  and c h i l d r e n ,  

the r e s u l t s  a r e  p r e se n t e d  s e p a r a t e l y  f o r  each group.

The P r o f e s s i o n a l s

As was ment i oned  in C hapt e r  3 ,  n ine  j u d g e s ,  e i g h t  

a t t o r n e y s ,  e i g h t  mental  h e a l t h  p r o f e s s i o n a l s ,  and t h r ee  

F r i e n d  o f  the Cour t  I n v e s t i g a t o r s  were i n t e r v i e w e d  f o r  

the s t u d y .  I n  g e n e r a l ,  a l l  t h r e e  F r i e n d  o f  the Court  

I n v e s t i g a t o r s  responded t h a t  t h e i r  b e l i e f s  were based  

on the a t t i t u d e s  and b e l i e f s  o f  the j udges  w i t h  whom 

t he y  wor ked .  Because o f  t h i s ,  the responses of  the  

F r i e n d  o f  the Cour t  I n v e s t i g a t o r s  were not  s e p a r a t e l y  

a n a l y z e d  f o r  the r e s u l t s  o f  t h i s  s t u d y .

Wi th  t w e n t y - f i v e  r es p o n d en t s  ( e x c l u d i n g  F r i e n d  of  

Cour t  I n v e s t i g a t o r s ) ,  t h e r e  were t w e n t y - f i v e  somewhat  

d i f f e r i n g  responses  r e g a r d i n g  the d e f i n i t i o n  o f  j o i n t  

c u s t o d y .  P r i m a r i l y ,  d e f i n i t i o n s  c e n t e r e d  around two 

c o n c e p t s .  F i r s t ,  j o i n t  c u s t o d y  was somet imes d e f i n e d  

in t erms of  j o i n t  l ega l  c u s t o d y ,  in which both p a r e n t s  

share  a l l  of  the major  d e c i s i o n  making r e g a r d i n g  t h e i r  

c h i l d ( r e n ) ,  a r e  e q u a l l y  i n v o l v e d  in i mpor t ant

a c t i v i t i e s  o f  the c h i l d ( r e n ) ,  and work t o g e t h e r  to  the  

b e n e f i t  o f  the c h i l d ( r e n ) .  Wi th  j o i n t  l eg a l  cus t ody ,  

the p r i m a r y  p h y s i ca l  c u s t ody  i s  w i t h  one p a r e n t ,  and 

the o t h e r  p a r e n t  m a i n t a i n s  some type o f  v i s i t a t i o n  

which a l l o w s  f o r  the s h a r i n g  o f  t ime between the 

p a r e n t s .  U s u a l l y ,  t h i s  a r r angement  i s  based on the  

needs and a v a i l a b i l i t y  o f  a l l  p a r t i e s  i n v o l v e d .  The
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key t o  most d e f i n i t i o n s  of  j o i n t  l e g a l  c u s t ody  was t h a t  

i t  was a c o o p e r a t i v e  s i t u a t i o n  in whi ch  both p a r e n t s  

were seen as equal  and would have p a r i t y  in r e l a t i o n  t o  

the ch i 1d ( r e n ) .

Second,  j o i n t  custody was d e f i n e d  in terms o f  

j o i n t  p h y s i c a l  c u s t o d y ,  in which the c h i l d ( r e n )  

s pe n d ( s )  a p p r o x i m a t e l y  50 per cent  o f  h i s / h e r  t ime w i t h  

each p a r e n t ,  and both p a r e n t s  a re  t o t a l l y  i nv o l v e d  in a 

s i g n i f i c a n t  way in the l i f e  of  t h e i r  c h i l d ( r e n ) .  These  

d e f i n i t i o n s  f o l l o w  the g u i d e l i n e s  of  the s t a t u t e ,  which  

was c l e a r  in i t s  d e f i n i t i o n .  The r e s u l t s  o f  t h i s  s t udy  

showed t h a t  f o u r  a t t o r n e y s  and t h r e e  t h e r a p i s t s  had  

o n l y  a vague i dea  o f  the law,  w h i l e  the r e s t  of  those  

p r o f e s s i o n a l s  i n t e r v i e w e d  were c l e a r e r  in t h e i r  

d e f i n i t i o n s .  N o n e t h e l e s s ,  each r e s p o n d en t  e l i c i t e d  a 

d e f i n i t i o n  s u i t e d  t o  the assumpt ions and a t t i t u d e s  h e l d  

by t h a t  r espond ent  about  j o i n t  c u s t o d y .

G e n e r a l l y ,  s e v e r a l  f a c t o r s  were seen as r e l a t e d  t o  

the p r ob a b l e  success  or  f a i l u r e  of  j o i n t  cust ody .  The 

r e s p o n d e n t s  b e l i e v e d  t h a t  the pr esence  o f  these f a c t o r s  

c o n t r i b u t e d  t o  the l i k e l y  success o f  a j o i n t  c u s t o d i a l  

a r r an g e me nt ,  w h i l e  the absence o f  these  f a c t o r s  

c o n t r i b u t e d  to  the  f a i l u r e  of  j o i n t  c u s t o d y .  S i nce  

j o i n t  cus t ody  was d e f i n e d  in terms o f  j o i n t  l ega l  and 

j o i n t  p h y s i c a l  c u s t o d y ,  f a c t o r s  were  enumerated f o r  

each .

Most p r o f e s s i o n a l s  f e l t  t h a t  j o i n t  l e g a l  cust ody
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needed to be a v o l u n t a r y  s i t u a t i o n  e n t e r e d  i n t o  by both  

p a r e n t s ,  w i t h o u t  the  c o er c i on  of  the  c o u r t s  or  

a t t o r n e y s .  Both p a r e n t s  needed to  t h i n k  i t  was a 

u s ef u l  i dea and be w i 11 i ng to work a t  i t .  The abi  1 i t y  

t o  communicate w e l l  w i t h  each o t h e r  was seen as be i ng  

h e l p f u l ,  w i t h  both  p a r e n t s  wor k i ng  t o g e t h e r  as a team,  

though f o u r  s t a t e d  t h a t  j o i n t  c u s t od y  c ou l d  work 

w i t h o u t  such communicat ion  i f  the p a r e n t s  c o u l d  u t i l i z e  

a n e u t r a l  t h i r d  p a r t y  t o  he lp in the r e s o l u t i o n  o f  any 

d i f f e r e n c e s  t h a t  m i g h t  d e ve l op .  They s t a t e d  t h a t  both  

p a r e n t s  needed t o  be r e as on a b l y  sound,  r a t i o n a l ,  

e m o t i o n a l l y  and p h y s i c a l l y  h e a l t h y  p e o p l e ,  w i t h  no 

major  problems such as a l c o h o l i s m ,  drug abuse ,  n e g l e c t  

or  c h i l d  abuse .  W h i l e  a p p r o x i m a t e l y  o n e - h a l f  o f  the 

p r o f e s s i o n a l s  f e l t  t h a t  p a r e n t s  must have e m o t i o n a l l y  

accept ed  the d i v o r c e ,  the o t he r  h a l f  s t a t e d  t h a t  t h i s  

was l e s s  i m p o r t a n t  as long as the p a r e n t s  c ou l d  put  

t h e i r  c h i 1 d ( r e n ) ys w e l f a r e  and d eve l opment a l  needs  

above any b i t t e r n e s s ,  h o s t i l i t y ,  b l a mi n g ,  s u f f e r i n g  or  

anger  which r e m a i n e d  f o l l o w i n g  the d i v o r c e .  Six  

p r o f e s s i o n a l s  n o t e d  t h a t  i t  was h e l p f u l  i f  both p a r e n t s  

were r e l a t i v e l y  equal  f i n a n c i a l l y ,  and f i v e  o f  them 

s t a t e d  t h a t  both  p a r e n t s  should have r e l a t i v e l y  equal  

v a l u e s ,  e s p e c i a l l y  r e g a r d i n g  fundamenta l  a r e a s  of  the 

c h i l d ' s  l i f e ,  such as s ch o o l ,  r e l i g i o n ,  peer  

r e l a t i o n s h i p s ,  me d i ca l  and p s y c ho l o g i c a l  d e c i s i o n s .  At  

the v e r y  l e a s t ,  a l l  p r o f e s s i o n a l s  f e l t  t h a t  t h e r e  must

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



6 8

be an acknowledgement  o-f the r i g h t s  o-f the o t h e r  p a r e n t  

and t h a t  o t h e r  p a r e n t s '  i nvo l vement  w i t h  the c h i l d .  

They - f e l t  t h a t  a l l  o t h e r  f a c t o r s  c ou l d  be managed,  

p o s s i b l y  w i t h  h e l p ,  as long as such acknowledgement  was 

p r e s e n t .  F i n a l l y ,  one of  the j u d g e s  noted t h a t  

g r a n d p a r e n t  i nvo l vement  c o u l d  o f t e n  he l p  s e t t l e  the  

prob l ems which mi ght  deve l op w i t h  j o i n t  custody i f  the  

p a r e n t s  c o u l d  not  work w e l l  t o g e t h e r  f o r  the b e n e f i t  o f  

the c h i l d ( r e n ) .  I n  t h i s  s i t u a t i o n ,  the judge f e l t  t h a t  

g r a n d p a r e n t s  c o u l d  he l p  to m e d i a t e  and s o f t e n  the  

a n i m o s i t y  between the p a r e n t s .

N e a r l y  a l l  o f  the p r o f e s s i o n a l s  f e l t  t h a t  j o i n t  

p h y s i c a l  c u s t ody  c o u l d  r a r e l y  wo r k ,  though some f e l t  

t h a t  i t  would  be p o s s i b l e  i f  most  o f  the above f a c t o r s  

were met and a l s o  i f  the p a r e n t s  l i v e d  near  enough to  

each o t h e r ,  so as not  to  d i s r u p t  the d a i l y  l i f e  o f  the  

c h i l d .  Those who f e l t  t h a t  j o i n t  p h y s i ca l  cus t ody  

c o u l d  not  work c i t e d  the d i s r u p t i o n s  to  the c h i l d ' s  

l i f e ,  moving back and f o r t h ,  and h a v i ng  no p l a c e  to  

c a l l  home as the ma j or  i n t e r f e r i n g  f a c t o r s  w i t h  j o i n t  

p h y s i c a l  c u s t o d y .  F i n a l l y ,  as was n o t e d ,  most o f  the  

p r o f e s s i o n a l s  f e l t  t h a t  the absence o f  the above-named  

f a c t o r s  would in some way i n t e r f e r e  w i t h  the success of  

the j o i n t  c u s t o d i a l  a r r an g e me nt .  The a n i m o s i t y  o f  the  

p a r e n t s  was f r e q u e n t l y  c i t e d ,  w i t h  t h e i r  i n a b i l i t y  to  

work out  t h e i r  d i f f e r e n c e s .  In those i n s t a n c e s ,  i t  was 

f e l t  t h a t  the b i t t e r n e s s ,  a c r i mo n y ,  b l ami ng ,  l ac k  of
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mutual  r e s p e c t  -for each o t h e r ,  s e l f i s h n e s s ,  or  

h o s t i l i t y  would r e n d er  j o i n t  phys i ca l  cust ody

e s s e n t i a l l y  i n e f f e c t i v e  and may even harm the c h i l d  by 

p u t t i n g  the c h i l d  in the m i d d l e  o f  such a d i v i s i v e  

a t mo s p h er e .  F i n a l l y ,  one j ud g e  s t a t e d  t h a t  t h e r e  was 

no such t h i n g  as j o i n t  p h y s i c a l  cus t ody ,  e xc e p t  in 

m a r r i a g e  or  where the d i v o r c e d  co u p l e  share a home. He 

s t a t e d  t h a t  j o i n t  p h y s i c a l  c u s t o d y  i mpl i ed  t h a t  the  

c h i l d  must l i v e  in both p a r e n t a l  homes a t  once,  which  

woul d  be i m p o s s i b l e .  He r e f e r r e d  to  mixed or  shared  

p h y s i c a l  cus t ody  and b e l i e v e d  t h a t  i t  was not  d i f f e r e n t  

f rom p h y s i c a l  cus t ody  to  one p a r e n t  w i t h  v i s i t a t i o n  to  

the o t h e r .

Many advantages  were n o t e d  r e g a r d i n g  both l ega l  

and p h y s i c a l  j o i n t  c u s t o d y .  A l l  p r o f e s s i o n a l s  c i t e d  

the b e n e f i t  to  both p a r en t  and c h i l d  o f  the c o n t i n u i n g ,  

s t a b l e  r e l a t i o n s h i p  between the c h i l d  and both of  

h i s / h e r  p a r e n t s .  For the c h i l d r e n ,  t h i s  would  

e l i m i n a t e  much of  the l os s  a s s o c i a t e d  w i t h  the d i v o r c e  

as i t  would  l e t  the c h i l d  know t h a t  both p a r e n t s  remain  

a c t i v e l y  i n v o l v e d  and c o n t i n u e  t o  be mother and f a t h e r  

in the c h i l d ' s  l i f e .  T h i s  wou l d  p r o v i de  a sense of  

c o n t i n u i t y  f o r  the c h i l d ,  and emot i ona l  s e c u r i t y  in the  

b e l i e f  t h a t  he / she  has not  l o s t  e i t h e r  p a r e n t .  Of ten  

two p a r e n t s  c o n t r i b u t e  d i f f e r e n t  t h i n g s  to a c h i l d ,  and 

t h i s  woul d  enhance the c h i l d ' s  p s y c h o l o g i c a l

d e ve l o p m e nt .  For the p a r e n t s ,  the c o n t i n u i n g
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r e l a t i o n s h i p  w i t h  t h e i r  c h i l d  c o n t r i b u t e  to  improved 

sel  f - e s t e e m , as the p a r e n t s  remain a c t i v e l y  i nv o l v e d  in 

the d a i l y  l i f e  o f  t h e i r  c h i l d .  In  a d d i t i o n ,  most 

r e s p o n d e n t s  noted  t h a t  j o i n t  cust ody  wou l d  a l l o w  f o r  

more p a r e n t a l  b r e a t h i n g  room, a s h a r i n g  of

r e s p o n s i b i l i t i e s  and a r e l i e f  f rom the  burdens of  

s i n g l e  p a r e n t i n g .

Many o t h e r  ad va n t a g e s  t o  j o i n t  l e g a l  cust ody  were 

n o t e d ,  though u s u a l l y  by on l y  a smal l  number of  

r e s p o n d e n t s .  These i nc l u d e d  the p e r p e t u a t i o n  of  the 

s t a b l e  f a m i l y  r e l a t i o n s h i p ,  the i n c r e a s e d  l i k e l i h o o d  of  

c o n t i n u i n g  of  c h i l d  suppor t  payments ,  the formal  

acknowledgement  f o r  p a r e n t s  and c h i l d  o f  the need to  

work out  problems and thus help i t  a l o n g ,  pos s i b l e  

improvements f o r  f i n a n c i a l  i n h e r i t a n c e  t o  the c h i l d  and 

s t a b i l i t y  f o r  the c h i l d  i f  one p a r e n t  d i e s .  One of  the 

j ud g e s  not ed  t h a t  j o i n t  l ega l  cus t ody  decreased the 

l i k e l i h o o d  t h a t  cases would come back t o  c o u r t  and 

a n o t h e r  f e l t  t h a t  such j o i n t  custody c o u l d  be used as a 

too l  t o  end the f i g h t i n g  and s e t t l e  t he  d i v o r c e  in a 

s h o r t e r  span of  t i m e .  One o f  the t h e r a p i s t s  noted t ha t  

j o i n t  l e g a l  cus t ody  c o u l d  o f f e r  a mot her  an i ncreased  

o p p o r t u n i t y  to improve her  e d u c a t i o n  and f u r t h e r  

d eve l op  her  c a r e e r ,  and t h a t  i t  c o u l d  a l l o w  f a t h e r s  a 

g r e a t e r  o p p o r t u n i t y  to  become more n u r t u r i n g  p a r e n t s .  

F i n a l l y ,  one of  the t h e r a p i s t s  c l e a r l y  o u t l i n e d  another  

advant age  f o r  j o i n t  l e g a l  cust ody,  s t a t i n g  t h a t  i t  is

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



71

"a s t a t e m e n t  o-f r e c o g n i t i o n  t h a t  both p a r e n t s  have 

r i g h t s  and t h a t  t h i s  w i l l  not  i n v e s t  one person in a 

p o s i t i o n  o-f c o n t r o l  and d o m i n a n c e . ” Thus ,  he saw j o i n t  

cu st ody  as  s e t t l i n g  some o-f the t y p i c a l  acr imony and 

d i v i s i v e n e s s  between the p a r e n t s .

W i t h  r e g a r d  to  j o i n t  l e g a l  c u s t o d y ,  t he r e  was 

unanimous agreement  t h a t  d i s a d v a n t a g e s  were -few. 

P r i m a r i l y ,  the o n l y  concern not ed  by the pro-f essi  onal  s 

was -for t he  s i t u a t i o n  in which b i t t e r n e s s  and h o s t i l i t y  

c o n t i n u e d  -for the p a r e n t s ,  to the degree  t h a t  the c h i l d  

would be p l a c e d  in the mi dd l e  o-f t h i s  t e n s i o n .  Most  

r e s p o n d e n t s  - f e l t  t h a t  j o i n t  l e g a l  cust ody  could  

e x a c e r b a t e  such a proDlem.  s i n c e  such j o i n t  custody  

would g i v e  equal  r i g h t s  to both p a r e n t s ,  p o s s i b l y  

c o n t i n u i n g  and encou r a g i ng  argument s  over  c o n t r o l .  

I n t e r e s t i n g l y ,  a l l  o-f the mental  h e a l t h  p r o - f es s i o n a l s  

- f e l t  t h a t  t h i s  was a s i g n i - f i c a n t  d i s a d v a n t a g e  to  j o i n t  

l eg a l  c u s t o d y ,  whereas  o n l y  two o-f the a t t o r n e y s  and 

one o-f the  j u d g e s  saw t h i s  as p o t e n t i a l l y  s i g n i - f i c a n t .  

The a t t o r n e y s  and j u d g e s  - f e l t  t h a t  t h i s  woul d  g e n e r a l l y  

be a p r ob l em in o n l y  10 per  cen t  o f  d i v o r c e s ,  a t  most .  

One j udge  not ed  t h a t  j o i n t  l e g a l  c u s t od y  i nc reased  the  

l i k e l i h o o d  of  d i f f i c u l t y  in d e c i s i o n  making f o r  the  

p a r e n t s ,  and not ed  t h a t  he a l ways  f o r c e s  one pa r en t  to  

assume the  r e s p o n s i b i l i t y  f o r  d e c i s i o n  making r e g a r d i n g  

s c h o o l ,  med ica l  d e c i s i o n s ,  and r e l i g i o n ,  in the event  

t h a t  the p a r e n t s  cannot  a g r e e .  By a p p o i n t i n g  one of
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the p a r e n t s  as the d e c i s i o n  maker in such

c i r c u m s t a n c e s ,  he - f e l t  t h a t  he would d i sco u r a g e  any  

such p r o b l e m .  I t  shou l d  be n o t e d  t h a t  many a t t o r n e y s  

f e l t  t h a t  t h i s  judge e f f e c t i v e l y  wi pes  out  the ma j o r  

b e n e f i t  t o  j o i n t  c us t od y ,  n a me l y ,  the e q u a l i t y  o f  the  

p a r e n t s  in the  d e c i s i o n  maki ng  p r oc es s .  The o n l y  o t h e r  

p o t e n t i a l  d i s a d v a n t a g e s  n o t e d  were t h a t  j o i n t  l e g a l  

c us t o d y  r e q u i r e s  hard work by the p a r e n t s ,  and i t  may 

i n t e r f e r e  w i t h  p o s s i b l e  f u t u r e  changes in p l a n s ,  e . g .  

moving ,  r e m a r r i a g e ,  e t c .  F r e q u e n t l y  i t  was not ed  t h a t  

these  d i s a d v a n t a g e s  were i n h e r e n t  t o  d i v o r ce  in gener a l  

but  a r e  p o s s i b l y  e x a c e r b a t e d  by j o i n t  cust ody .

For  j o i n t  phy s i ca l  c u s t o d y ,  t h e r e  was much g r e a t e r  

c on c e r n .  A l l  o f  the r e s p o n d e n t s  f e l t  t h a t  i t  c o u l d  

o n l y  work in e x c e p t i o n a l  o r  unusual  c i r c u ms t a n ce s  and 

t h a t  the  i n s t a b i l i t y  p r o v i d e d  t o  the c h i l d  would  be a 

s i g n i f i c a n t  d i s a d v a n t a g e  t o  the p l a n .  C h i l d r e n  would  

f e e l  l i k e  y o - y o s  or p i n g - p o n g  b a l l s  bouncing back and 

f o r t h ,  w i t h  no s i n g l e  home and thus no s t a b i l i t y .  I t  

c o u l d  l i k e l y  increase  c o n f u s i o n  f o r  the c h i l d  and 

p a r e n t s ,  and i t  coul d  p r o v i d e  problems w i t h  school  

a n d / o r  a c t i v i t i e s  of  the c h i l d .  Many r a i s e d  concerns  

about  the d i f f i c u l t i e s  a r i s i n g  i f  the c h i l d  does not  

want  t o  move to  the o t h e r  house when i t  i s  t ime to  do 

so as w e l l  as concerns a bout  p a r e n t s  not  b e i ng  as  

r e c e p t i v e  t o  the deve l opment a l  needs of  the c h i l d r e n ,  

e s p e c i a l l y  when t h e i r  needs i n t e r f e r e  w i t h  the shar ed
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p a r e n t i n g  s ch e d u l e  which has been deve l op e d .

T h r e e  p r o f e s s i o n a l s  c i t e d  a few p o s s i b l e  

a d vant ages  f o r  j o i n t  p h y s i c a l  c u s t o d y .  These i nc l ude d  

more n a t u r a l  p a r e n t i n g  by both p a r e n t s ,  where one 

p a r e n t  i s  not  “ the Wicked W i t c h ” and the o t h e r  i s  not  

"Santa  C l a u s " .  In a d d i t i o n ,  one t h e r a p i s t  n o t e d  t h a t  

j o i n t  p h y s i c a l  cus t ody  most a p p r o x i ma t e d  the s i t u a t i o n  

in the p r e - d i v o r c e d  f a m i l y ,  and thus  cou l d  improve 

s t a b i l i t y  f o r  the c h i l d .  F i n a l l y ,  one a t t o r n e y  noted  

t h a t  j o i n t  p h y s i c a l  cust ody  i n c r e a s e d  the l i k e l i h o o d  

t h a t  c h i l d r e n  w i l l  ge t  to  know about  the p o s i t i v e s  and 

n e g a t i v e s  o f  each p a r e n t ,  w i t h  t h i s  p r o v i d i n g  an 

improved f ramework  to the c h i l d  r e g a r d i n g  l i f e  in 

genera l  .

T h e r e  were mixed f e e l i n g s  about  the v i a b i l i t y  of  

j o i n t  l e g a l  c u s t o d y .  T h i s  seemed to  be s p l i t  a c c or d i n g  

to  t h r e e  f a c t o r s .  F i r s t ,  a l l  o f  the r esp o n d en t s  f e l t  

t h a t  j o i n t  l e g a l  cust ody  was q u i t e  v i a b l e  in those  

i n s t a n c e s  where both p a r e n t s  w i l l i n g l y  agr eed  to  i t ,  

w i t h o u t  the c o e r c i o n  of  the a t t o r n e y s  or  the c o u r t s ,  

because of  t h e i r  d e s i r e  t o  m a i n t a i n  a s t a b l e  

r e l a t i o n s h i p  w i t h  the c h i l d ( r e . >  and to  encourage a 

c o n t i n u i n g  r e l a t i o n s h i p  between the c h i l d ( r e n )  and the 

o t h e r  p a r e n t .  However ,  a l l  but  two of  the t h e r a p i s t s  

g e n e r a l l y  f e l t  t h a t  t h i s  would  be v e r y  r a r e ,  and the 

o t h e r  two f e l t  t h a t  p r o b a b l y  o n l y  h a l f  of  the p a r e n t s  

c ou l d  a r r a n g e  and work t o g e t h e r  on such a p l a n .  On the
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o t h e r  hand,  s i x  o f  the a t t o r n e y s  and seven o-f the

ju d q e s  - f e l t  t h a t  a s u b s t a n t i a l  number,  p e r haps  as many

as 90 per  cent  o-f d i v o r c i n g  p a r e n t s ,  c o u l d  a r r an g e  a 

v i a b l e  j o i n t  l eg a l  c u s t o d y  p l a n .  Thus ,  t h i s  s tudy  

r e v e a l e d  t h a t  t h e r e  was an ap p ar en t  d i - f - ference in how

the v a r i o u s  t ypes  o-f pro-f ess i onal  r e s p o n d en t s  v iewed  

the v i a b i l i t y  o-f j o i n t  l e g a l  cus t ody .

Second,  t h e r e  was g e n e r a l  d i s a g r ee me n t  about  the 

v i a b i l i t y  o-f j o i n t  p h y s i c a l  c us t od y .  Whereas most a l l  

r es p o n d en t s  - f e l t  t h a t  i t  was not  v i a b l e ,  about  hal-f

- f e l t  t h a t  t hey  would recommend or a ccep t  i t  in those  

-few i n s t a n c e s  where the p a r e n t s  were both i n t e r e s t e d  in 

s h a r i n g  the p h y s i c a l  c u s t od y  and where t h e y  dev i sed  

t h e i r  own p l an  f o r  i mp l ement i ng  i t .  T y p i c a l l y ,  the  

o t h e r  h a l f  f e l t  t h a t  t h e y  would oppose j o i n t  phys i ca l  

cu st ody  in a l l  i n s t a n c e s .  I n  these s i t u a t i o n s ,  t here  

was no ap p ar en t  d i f f e r e n c e  among the groups of  the

p r o f e s s i o n a l s  i n t e r v i e w e d .

F i n a l l y ,  t h e r e  seemed t o  be a p h i l o s o p h i c a l  

d i f f e r e n c e  among the j u d g e s  and a t t o r n e y s  as to the

fundamenta l  approach t o  j o i n t  c u s t o d y .  F i v e  j u d g e s  and 

s i x  a t t o r n e y s  assumed the presumpt ion  of  j o i n t  l ega l  

cust ody  f o r  a l l  d i v o r c e s .  They f e l t  t h a t  t h e y  needed  

to  be shown why i t  woul d  be d e t r i m e n t a l  t o  the best  

i n t e r e s t s  o f  the c h i l d  b e f o r e  t hey  would oppose i t .

They noted  t h a t  the law s t a t e s  t h a t  11 the c o u r t  SHALL 

award j o i n t  c u s t o d y " ,  u n l e s s  the j udge  deemed i t
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a g a i n s t  the bes t  i n t e r e s t s  o-f the c h i l d  based on c l e a r  

and c o n v i n c i n g  e v i d e n c e .  The r emai nder  o-f the  j udges  

and a t t o r n e y s  - f e l t  t h a t  p a r e n t s  or  the c o u r t s  would  

need t o  show how j o i n t  l e g a l  c us t ody  would be be s t  -for 

the c h i l d r e n  be-fore t h e y  wou l d  recommend or  a c c e p t  i t .  

T h i s  - fundamental  p h i l o s o p h i c a l  di - f - ference seemed to

r e f l e c t  persona l  b i a s e s  a n d / o r  u n d e r s t a n d i n g  of  the

law,  and seemed to a f f e c t  a l l  o t h e r  i deas  r e g a r d i n g  

j o i n t  c u s t o d y ,  both l e g a l  and p h y s i c a l .  I n t e r e s t i n g l y ,  

none o f  the t h e r a p i s t s  commented a t  a l l  r e g a r d i n g  t h i s  

pr esumpt i o n ,  p o s s i b l y  due t o  a l essened  awareness  of  

the l e g a l  concept  of  p r e s u m p t i o n .

The J o i n t  P a r e n t i n o  A d u l t s  

A l l  of  the f a m i l i e s  who were i n t e r v i e w e d  had j o i n t  

phys i ca l  c u s t o d y .  G e n e r a l l y ,  the a d u l t s  i n t e r v i e w e d  

agreed w i t h  t h e i r  e x - s po u s e s  about  a l l  o f  the f a c t u a l  

i n f o r m a t i o n  r e g a r d i n g  t h e i r  d i v o r c e s .  They gave the 

same i n f o r m a t i o n  about  how l o n g  t hey  had been s e p a r a t e d  

and what  the v a r i o u s  l i v i n g  a r r angement s  have been 

l i k e .  In a l l  but  one c a s e ,  both p a r e n t s  had assumed 

f rom the b e g i n n i n g  o f  the d i v o r c e  process  t h a t  there  

would be some form o f  c o - p a r e n t i n g  or j o i n t  cus t ody .  

For the most p a r t ,  t h e r e  was a l s o  genera l  agreement  

about  the j o i n t  c u s t o d y ,  what  i t  meant ,  and about  i t s  

i m p l e m e n t a t i o n .  T her e  was o n l y  one i n s t a n c e  where

t here  was s u b s t a n t i a l  d i s a g r e e me nt  between the two 

p a r e n t s  about  the j o i n t  c u s t o d y ,  i t s  i m p l e m e n t a t i o n ,
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and how i t  was w o r k i n g .  T h i s  coupl e  a l s o  d i s a g r e e d  

about  wh e th er  t he y  w an t ed  the j o i n t  c us t ody  to  

c o n t i n u e ,  w i t h  one p a r e n t  p l e a s e d  w i t h  i t  and the o t h e r  

p a re n t  upset  w i t h  i t .

The a d u l t s  i n t e r v i e w e d  g e n e r a l l y  de- f ined j o i n t  

cust ody  in terms o-f the l a w ,  i n d i c a t i n g  t h a t  i t  meant a 

s h a r i n g  o-f r e s p o n s i b i l i t i e s  and a s h a r i n g  o-f the t ime  

which the c h i l d r e n  spent  w i t h  each p a r e n t .  T her e  was a 

s t r o n g  emphasis  on the - fact  t h a t  each p a r e n t  c o n t i n u e d  

to have a say in the m a j o r  d e c i s i o n s  a - f - f ect ing the  

c h i l d ' s  l i - f e ,  where n e i t h e r  p a r e n t  co u l d  u n i l a t e r a l l y  

make a d e c i s i o n  w i t h o u t  c o n s u l t i n g  the o t h e r  p a r e n t .  

There was a l s o  s t r o n g  emphasis  on the -fact t h a t  a l l  

c h i l d r e n  c o u l d  have g e n e r a l l y  equal  access  t o  both

p a r e n t s ,  based on the needs o-f the c h i l d  and the

a v a i l a b i l i t y  o-f the p a r e n t  a t  any g i ven  t i m e .  Seven o-f 

the p a r e n t s  not ed  t h a t  t h e r e  would a l s o  be a s h a r i n g  o-f 

the - f i n a n c i a l  r e s p o n s i b i l i t i e s  f o r  the c h i l d ( r e n ) .

Each o-f the p a r e n t s  a l s o  i nc l u d e d  in t h e i r  

d e - f i n i t i o n  a meaning based on how t he y  were l i v i n g  

under the j o i n t  c u s t o d y  a gr ee me nt .  For exampl e ,  one 

- father  n o t e d  t h a t  j o i n t  c u s t o d y  i nc l u d e d  the -fact  t h a t  

"both p a r e n t s  would have as a - foundat ion as much 

agreement  as i s  humanly p o s s i b l e  in terms o-f 

c o o p e r a t i n g . "  However ,  a n o t h e r  p a r e n t ,  who was

s t r o n g l y  opposed to  the j o i n t  cus t ody  s t a t e d  t h a t  j o i n t  

custody was " t a k i n g  a c h i l d  and s p l i t t i n g  . . .  ( t he
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c h i l d )  r i g h t  down the m i d d l e . "  A not her  p a r e n t  d e f i n e d  

j o i n t  c us t ody  as " b e i n g  a - ful l  t ime p a r en t  o n e - h a l f  the  

t i m e ,  so t h a t  when I have . . .  (my c h i l d )  I have t o t a l  

r e s p o n s i b i l i t y . 1' F i n a l l y ,  a no t h e r  p a r e n t  de- f ined j o i n t  

cust ody  by s t a t i n g  “ i t  i s  a cus t ody  based more on the  

c h i l d ' s  needs than on the p a r e n t ' s  needs or  r i g h t s .  I t  

i s  c h a n g e a b l e ,  the r e s p o n s i b i l i t y  i s  s p l i t ,  t h e r e  is

l e s s  c o n t r o l  on the p a r e n t ' s  p a r t  and more c o n t r o l  f o r

the c h i l d r e n ,  based on t h e i r  needs . "  In g e n e r a l ,  a l l

o-f the p a r e n t s ,  even the one who was opposed to  j o i n t  

cu s t o d y ,  no t e d  t h a t  i t  i n c l u d e d  the s h a r i n g  o-f 

r e s p o n s i b i l i t i e s  and the o p p o r t u n i t y  -for the c h i l d ( r e n )  

to equal  access  to  both p a r e n t s .

Wi th  s i x  d i - f - f e rent  - f a m i l i e s ,  t he r e  were s i x

d i f f e r e n t  a r r an g e me nt s  f o r  r o t a t i n g  the c h i l d r e n  

between p a r e n t s .  The f a m i l i e s  w i t h  o n l y  one c h i l d ,  

each under  e l e v e n  y e a r s  o f  age,  had a r e l a t i v e l y  r i g i d  

s c h e d u l e ,  which has not  changed much s i n ce  the t i me  of  

s e p a r a t i o n  or  d i v o r c e .  The o t h e r  f a m i l i e s ,  in which  

t h e r e  were two or  more c h i l d r e n  who were a t  l e a s t  

twe l ve  y e a r s  o l d  a t  the t ime of  t h i s  s t u d y ,  had 

s ch ed u l es  which were  e i t h e r  t o t a l l y  f l e x i b l e  a c c o r d i n g  

to the w is h e s  o f  the  c h i l d r e n ,  or  mi xed,  in which one 

c h i l d  was d e v e l o p i n g  a v e r y  f l e x i b l e  r o t a t i o n  between  

p a r e n t s ,  but  where the younger  c h i l d  was s t i l l  

u t i l i z i n g  the o r i g i n a l  schedul e  o f  r o t a t i n g  between h i s  

p a r e n t s .  The d e t a i l s  o f  each ar rangement  were unique
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to the f a m i l i e s  i n t e r v i e w e d  and r e p r e s e n t  o n l y  a smal l  

sample o-f p o s s i b l e  v a r i a t i o n s  o-f j o i n t  c u s t od y  l i v i n g  

a r ra n g e me nt s .

For  F a m i l y  1,  both p a r e n t s  l i v e d  about  two b l o c k s  

■from each o t h e r ,  both w i t h i n  the same c i t y  and near  the  

c h i l d ' s  s c h o o l .  T h e i r  seven year  o l d  d a ug h t e r  would  

spend the t ime a - f t e r  school  on Wednesday u n t i l  d i n n e r  

t ime on S a t u r d a y  w i t h  her  mother  one week ,  and a - f te r  

school  Wednesday u n t i l  d i n n e r  t ime on Sunday w i t h  her  

mother  the nex t  week.  She was w i t h  her  - f a ther  -from 

d i n n e r  t i me  on e i t h e r  S a t ur day  or  Sunday through  

Wednesday mor n i ng  be-fore s c h o o l .  T h i s  s ch e d u l e  has not  

changed s i n c e  the d i v o r c e  and i t  has r e s u l t e d  in 

a p p r o x i m a t e l y  a 50 -  50 s p l i t  o f  her  t ime between both  

p a r e n t s .  Both p a r e n t s  r e p o r t e d  f l e x i b i l i t y  w i t h i n  t h i s  

s c h e d u l e ,  depending on the r ; e d s  of  the p a r e n t s ,  such 

as f o r  work or  v a c a t i o n  needs,  but  g e n e r a l l y  the  

schedule  has never  changed.

For  F a m i l y  2 ,  both p a r e n t s  l i v e d  about  two to  

t h r e e  m i l e s  f rom each o t h e r ,  both w i t h i n  the same c i t y ,  

but  a d i f f e r e n t  d i s t a n c e  f rom the c h i l d ' s  s c h o o l .  

T h e i r  t e n - y e a r - o l d  son would spend e v e r y  Monday,  

Wednesday,  and F r i d a y  n i g h t ,  and most  o f  the day  

S a t u r d a y  w i t h  h i s  f a t h e r ,  and Tuesday n i g h t ,  Thursday  

n i g h t ,  S a t u r d a y  n i g h t  and a l l  o f  Sunday w i t h  h i s  

m o t h e r .  He had the advantage of  t a k i n g  the bus to  

s c h o o l ,  so he would s i m p l y  take a d i f f e r e n t  bus to and
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-from s c h o o l ,  depending on where he spent  the n i g h t  or  

where he was g o i ng .  Thus,  the school  was a l s o  i n v o l v e d  

in the s c h e d u l e .  T h i s  a r rangement  r e s u l t e d  in

a p p r o x i m a t e l y  a 45 -  55 s p l i t  o-f h i s  t ime between the 

p a r e n t s .  A g a i n ,  both p a r e n t s  r e p o r t e d  - f l e x i b i l i t y  

w i t h i n  t h i s  s che du l e ,  based on the needs or v a c a t i o n  

p l a n s  o-f the p a r e n t s .  When the  p a r e n t s  were - f i r s t  

d i v o r c e d ,  the schedule  was s l i g h t l y  d i - f - f e rent ,  as the 

c h i l d  was o n l y  w i t h  h i s  - f a t her  on Wednesday and F r i d a y  

n i g h t s .  I t  changed a - f ter  he e xpr essed  an i n t e r e s t  in 

b e i n g  w i t h  h i s  - father  more.

F a m i l y  3 has had a g r e a t  deal  o-f change and 

f l e x i b i l i t y  in the l i v i n g  a r r an g e me n t s  s i n ce  the t ime  

of  s e p a r a t i o n .  At  f i r s t ,  the f a t h e r  moved about  a m i l e  

f rom the home, and the f o u r  c h i l d r e n ,  aged e i g h t ,  n i n e ,  

e l e v e n ,  and t h i r t e e n  a t  the t i m e ,  l i v e d  p r i m a r i l y  w i t h  

t h e i r  m o t h e r .  They s t a y e d  a t  t h e i r  f a t h e r ' s  apar t ment  

on weekends and g e n e r a l l y  saw him f o r  d i n n e r  once or  

t w i ce  per  week.  A f t e r  a s h o r t  t i m e ,  the o l d e s t  c h i l d  

no l o n g e r  wanted to spend e v e r y  weekend w i t h  her  

f a t h e r ,  as i t  i n t e r f e r e d  w i t h  her  l i f e .  She began to  

deve l op a more f l e x i b l e  a r rangement  of  moving back and 

f o r t h  based on her  i n t e r e s t s .  Over the nex t  few y e a r s ,  

u n t i l  the f a t h e r  bought a condominium a p p r o x i m a t e l y  1 / 4  

m i l e  f rom the house,  the two o l d e r  boys s i m i l a r l y  

d e ve l op e d  a f l e x i b l e  a r r angement  based on t h e i r  

i n t e r e s t s .  The youngest  c h i l d  g e n e r a l l y  r e t a i n e d  the
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schedule  o-f s e e i n g  h i s  - f a ther  on weekends and a coupl e  

o-f t i me s  d u r i n g  the week.  Once the - father  moved c l o se

to  the - f ami ly  home, however ,  an even g r e a t e r  degree o-f

■ f l e x i b i l i t y  deve l oped .  Everyone r e a l i z e d  t h a t  i t  was 

h a r der  t o  move -four c h i l d r e n  than two a d u l t s ,  and 

■f requent l y  the - father  and mot he r  swi t ch e d  r e s i d e n c e s  

-for s h o r t  p e r i o d s  o-f t ime t o  accomodate t h e i r  needs.  

Along w i t h  t h a t ,  each o-f the c h i l d r e n  s t ayed  a t  the  

- f a t h e r ' s  condominium a c c o r d i n g  t o  t h e i r  w i sh e s ,  even i -f 

t hey  j u s t  want ed  a break  -from the  r e s t  o-f the f a m i l y .  

At  the t i me  o f  the s t u d y ,  the f a t h e r  g e n e r a l l y  came to  

the house two or t h r ee  e v e n i n g s  a week and cooked  

d i n n e r  f o r  wh i chever  c h i l d r e n  were home, or t ake  them 

out  f o r  d i n n e r ,  and see them f o r  the e ve n i ng .  As one 

o f  the c h i l d r e n  put  i t ,  “some o f  the t ime we a r e  my 

f a t h e r ' s  r e s p o n s i b i  1 i t y ,  and the r e s t  o f  the t ime we 

are  my m o t h e r ' s  r e s p o n s i b i 1 i t y , and they  come t o  where

we are  t o  make sure t h i n g s  a r e  go i ng o . k . "  A l l  of  the

f a m i l y  members f e l t  t h a t  t h i s  e x t e n s i v e  f l e x i b i l i t y -  

e vo l ve d  out  o f  the many needs o f  each of  the f a m i l y  

members a t  any g iven t i m e .

F a m i l y  4 a l s o  had a mi xed  a r r ange me nt .  Since the  

s e p a r a t i o n ,  the c h i l d r e n ,  aged 10 and 13 a t  t h a t  t i m e ,  

l i v e d  p r i m a r i l y  in the f a m i l y  home w i t h  t h e i r  mot he r ,  

w h i l e  t h e i r  f a t h e r  l i v e d  about  o n e - q u a r t e r  m i l e  f rom  

the home. At  the b e g i n n i n g ,  bo t h  c h i l d r e n  moved back 

and f o r t h  on a f a i r l y  c o m p l i c a t e d ,  r i g i d  s ch e d u l e .  On
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t h a t  s c h e d u l e ,  they  s t a y e d  w i t h  t h e i r  - f a t her  a l t e r n a t e  

weekends and g e n e r a l l y  on Wednesday n i g h t s .  T y p i c a l l y  

on Tuesday  n i g h t s  one c h i l d  went  w i t h  him and the o t h e r  

c h i l d  s t a y e d  w i t h  the m o t h e r ,  a l t e r n a t i n g  weeks between  

them. T hus ,  both c h i l d r e n  had t ime t o g e t h e r  w i t h  each 

p a r e n t  and some t ime a lone  w i t h  each p a r e n t .  T h i s  

schedul e  changed s l i g h t l y  -from the t ime o-f the d i v o r c e ,  

when the p a r e n t s  used t o  s p l i t  each weekend,  h a v i n g  the  

c h i l d r e n  w i t h  t h e i r  - f a ther  e v e r y  Fr  i day n i g h t  and t h e i r  

mother  e v e r y  S a t u r d a y  n i g h t .  G e n e r a l l y ,  the c u r r e n t  

schedu l e  r e s u l t e d  in a p p r o x i m a t e l y  a 45 -  55 s p l i t

between the p a r e n t s .  As w i t h  the o t h e r  p a r e n t s ,  both  

mother  and - f a t h er  r e p o r t e d  - f l e x i b i l i t y  in r e l a t i o n  to  

the p a r e n t a l  needs.  However ,  t h e y  a l s o  r e p o r t e d  some 

d e v e l o p i n g  - f l e x i b i l i t y  in r e l a t i o n  t o  the  needs o-f 

t h e i r  -f i -f t e e n - y e a r - o l  d d a u g h t e r ,  who was r e c e n t l y  

becoming more r e l u c t a n t  t o  s t a y  a t  her  - f a t h e r ' s  

apar t ment  because o-f d i - f - f i c u l t i e s  w i t h  - f r i ends  and

a r r a n g i n g  c l o t h e s  and o t h e r  persona l  i t e m s .  At  the

t ime o f  the s t u d y ,  t h i s  f l e x i b i l i t y  was in t r a n s i t i o n .  

Both p a r e n t s  and the g i r l  e x p e c t e d  t h a t  she would  s t a y  

a t  her  f a t h e r ' s  l e s s  and g e n e r a l l y  see him f o r  d i n n e r  

and o t h e r  a c t i v i t i e s  as they  both c ou l d  a r r a n g e .

F a m i l y  5 had a n o t h e r  unique  a r r a n g e m e n t ,  which was 

a l s o  in t r a n s i t i o n  a t  the t ime of  the s t u d y .  When 

f i r s t  s e p a r a t e d ,  the mother  moved t o  an a p a r t m e n t  a few 

mi nu t e s  f r om the m a r i t a l  home and the f a t h e r  and t h r ee
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c h i l d r e n ,  aged 10 1 / 2 ,  14 1 / 2 ,  and 17 a t  the t i m e ,

remai ned  in the house.  G e n e r a l l y ,  the two younger  

c h i l d r e n  s t a y e d  w i t h  t h e i r  mother  on weekends,  though 

the o l d e r  c h i l d  saw her  mother  o n l y  s p o r a d i c a l l y  due to  

t e n s i o n  between them.  W i t h i n  a -few months,  the  

t h i r t e e n - y e a r - o l d  boy began to  have some problems w i t h  

h i s  - f a t h e r ,  and he moved i n t o  the apar t ment  w i t h  h i s  

mo t h e r .  About  a y ea r  l a t e r ,  the - fa ther  r e m a r r i e d ,  and 

the mother  moved back i n t o  the m a r i t a l  home, w i t h  the  

son and youngest  d a u g h t e r .  The - father  moved to  a new 

r e s i d e n c e ,  a bout  ten mi nu t e s  away,  w i t h  h i s  new wi - fe .  

The o l d e r  d a u g h t e r  s t a r t e d  c o l l e g e  and moved away -from 

home a l t o g e t h e r .  T h i s  took p l a c e  about  a yea r  be-fore 

the s t u d y .  About  two months be-fore the s t u d y ,  the

■father and h i s  new wi-fe d e c i d e d  to  move to  a no t h e r

s t a t e  w i t h i n  the r e g i o n ,  and t h e y  moved t h e r e  j u s t

a- f te r  the i n t e r v i e w  w i t h  him.  The ar rangement  a t  t h a t  

t ime was t h a t  the o l d e s t  d a u g h t e r ,  s t i l l  in c o l l e g e

away f rom home, would v i s i t  both p a r e n t s  when p o s s i b l e .  

The boy,  now aged 17,  was to move in w i t h  h i s  - f a t h e r ,  

and the youngest  d a u g h t e r ,  now aged 13,  would remain in 

the m a r i t a l  home w i t h  her  mo t h e r .  Because c-f the  

c o n t i n u e d  s w i t c h i n g  o-f the a r r an g e me n t s ,  i t  was 

d i - f - f i c u l t  t o  d e t e r m i ne  any s p l i t  c-f t ime between the

p a r e n t s ,  bu t  both p a r e n t s  r emai ned  a c t i v e l y  i n v o l v e d

w i t h  and r e s p o n s i b l e  -for t h e i r  c h i l d r e n .

F i n a l l y ,  F a m i l y  6 had a r i g i d  schedule  w i t h  t h e i r
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j o i n t  c u s t o d y  a r r angement .  However ,  they d i d  not  

a l ways  have the j o i n t  c u s t o d y .  Du r in g  t h e i r  i n i t i a l  

s e p a r a t i o n ,  approx imatel  y two y e a r s  be-fore the s t u d y ,  

t hey  t r i e d  a j o i n t  c u s t o d i a l  a r rangement  w i t h  t h e i r  

d a u g h t e r ,  then age 3 ,  which remai ned  in e f - f ec t  f o r  

a p p r o x i m a t e l y  t h r ee  months.  D u r i n g  the next  y e a r ,  

though s t i l l  b e f o r e  the d i v o r c e  s e t t l e m e n t ,  the mot her  

m a i n t a i n e d  c u s t o d y  w i t h  l i b e r a l  v i s i t a t i o n  a r r angement s  

f o r  the  f a t h e r .  There was no a p p a r e n t  p a t t e r n  to the  

l i v i n g  a n d / o r  v i s i t i n g  a r r an g e me nt s  be f or e  the d i v o r c e  

was f i n a l i z e d ,  a p p r o x i m a t e 1y f o u r  months b e f o r e  the  

s t u d y .  A t  the t ime o f  the  s t u d y ,  w i t h  the j o i n t  

c u s t o d y  in e f f e c t ,  the f i v e - y e a r - o l d  daughter  was 

l i v i n g  w i t h  her  mother  f rom Monday morning through  

Wednesday mor n i ng  every  week and w i t h  her  f a t h e r  f rom  

Wednesday a f t e r  school  t hrough F r i d a y  morning e v e r y  

week,  and she a l t e r n a t e d  the weekend w i t h  each p a r e n t .  

T h i s  a r r ange me nt  r e s u l t e d  in a s i t u a t i o n  where she 

1 i ved  w i t h  her  mother  f o r  two d a ys ,  then her f a t h e r  f o r  

f i v e  d a ys ,  then her mother  f o r  f i v e  days,  and then her- 

f a t h e r  f o r  two days,  w i t h  t h i s  p a t t e r n  r e p e a t i n g  e v e r y  

two weeks .  As the f a t h e r  s a i d ,  “my daught er  l i v e s  w i t h  

me e x a c t l y  50 per  cent  o f  the t i m e . "  Both p a r e n t s  

r e p o r t e d  l i t t l e  f l e x i b i l i t y  w i t h  t h i s  a r ran g e me n t ,  

e xc e p t  around v a c a t i o n s ,  p r i m a r i l y  because of  the  

c o n t i n u e d  a n i m o s i t y  between them.

T h e r e f o r e ,  i t  appears  t h a t  t h e r e  are  a g r e a t  many
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ways in which j o i n t  p h y s i c a l  custody can be a r r a n g e d .  

For the - f a m i l i e s  in the s t u d y ,  each o-f the a r r an g e me n t s  

was spec i-f i ca l  1 y s u i t e d  t o  the  v a r i o u s  needs and w is h e s  

of  the f a m i l y  members i n v o l v e d .  As c h i l d r e n  got  o l d e r  

and i n t o  t h e i r  teen y e a r s ,  t hey  began to  d i c t a t e  the

s p e c i f i c  c i r c u m s t a n c e s  o f  where they l i v e d ,  in c o n t r a s t  

w i t h  the younger  c h i l d r e n ,  who g e n e r a l l y  moved back and 

f o r t h  between p a r e n t a l  homes accor d i ng  t o  the j o i n t

cust ody  s c h e d u l e .  F i n a l l y ,  f i v e  of  the s i x  f a m i l i e s  

r e p o r t e d  a g r e a t  deal  of  f l e x i b i l i t y  and w i l l i n g n e s s  to  

change the sch e d u l e  as needed.

I n  g e n e r a l ,  t he r e  was a g r e a t  deal  o f  agreement  

between the a d u l t s  i n t e r v i e w e d  and the p r o f e s s i o n a l s  

r e g a r d i n g  the f a c t o r s  which a l l o w ed  j o i n t  c u s t od y  to

work .  Except  f o r  the one p a r e n t  who f e l t  t h a t  j o i n t  

cust ody  was not  w o r k i n g ,  the o t h e r s  a l l  f e l t  t h a t  t h e i r  

j o i n t  c u s t od y  ar rangement  was work i ng  f a i r l y  w e l l

because o f  c e r t a i n  t h i n g s .  F i r s t ,  each o f  them 

ment i oned  t h a t  t hey  had an overwhelming d e s i r e  t o  see

the j o i n t  cu s t od y  be s u c c e s s f u l ,  f o r  t h e i r  c h i l d ( r e n ) .  

They were i n v e s t e d  in the  success of  t h e i r  j o i n t  

c u s t o d i a l  a r r angement  and f e l t  t h a t  i t  wou l d  be

b e n e f i c i a l  t o  t h e i r  c h i l d ( r e n ) .  Second,  most o f  the

a d u l t s  s t a t e d  t h a t  hard work was r e s p o n s i b l e  f o r  j o i n t  

cust ody  w o r k i n g  smoot h l y .  A t h i r d  f a c t o r  o f t e n  noted  

was p o s i t i v e  communicat ion between the two p a r e n t s  and 

the f a c t  t h a t  they  g e n e r a l l y  l i k e d  the o t h e r  p a r e n t  as
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a p e r so n .  They had go t t en  over  or  pu t  a s i de  the 

m a r i t a l  problems and were able  t o  c o n c e n t r a t e  on the 

needs o-f the c h i l d r e n .  However,  t h r e e  o-f the e leven  

a d u l t s  who g e n e r a l l y  l i k e d  t h e i r  j o i n t  custody  

ar rangement  n o t e d  t h a t  t hey  d i d  not  g e t  a l o n g  w e l l  w i t h  

t h e i r  e x - s p o u s e s ,  and r a r e l y  communicated d i r e c t l y  w i t h  

them .

An o t her  - f actor  f r e q u e n t l y  ment i oned  was 

f l e x i b i l i t y .  N e a r l y  everyone c i t e d  f l e x i b i l i t y  w i t h  

the ex- spouse  and f l e x i b i l i t y  r e g a r d i n g  the needs of  

the c h i l d  as b e i n g  necessar y  f o r  the success  o f  j o i n t  

c u st o d y .  Sev e r a l  p a r e n t s  found t h e m s e l v e s  t o  be ve r y  

accomodat i ng  to  the  wi shes  of  the o t h e r  p a r e n t  or the 

c h i l d r e n ,  and t h e y  saw t h i s  as b e i n g  h e l p f u l .  A l so ,  

most of  the a d u l t s  c i t e d  the f a c t  t h a t  t hey  were  

g e n e r a l l y  i n t e l l i g e n t ,  r easonab l e  and n i c e  people  who 

had an a b i d i n g  r e s p e c t  f o r  the f a m i l y ,  a commitment to 

p a r e n t a l  r e s p o n s i b i l i t i e s ,  and a concern  f o r  the 

w e l f a r e  o f  t h e i r  c h i l d r e n .

I n d i v i d u a l  f a c t o r s  c i t e d  by some o f  the a d u l t s  

i nc l ud e d  persona l  s a t i s f a c t i o n ,  the a b i l i t y  to  

n e g o t i a t e ,  the s t r o n g  b e l i e f  t h a t  j o i n t  cust ody  was 

best  f o r  the c h i l d ,  g u i l t  r e l a t e d  t o  not  w a n t i n g  the 

c h i l d  t o  mi ss  out  on something w i t h  e i t h e r  p a r e n t ,  

p o s s i b i l i t i e s  f o r  persona l  and p r o f e s s i o n a l  growth,  

l i v i n g  c l o s e  t o  the o t h e r  p a r e n t  and h a v i n g  enough 

money to manage the a r r angement .  Each o f  these  f a c t o r s
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was c i t e d  by one or more o f  the p r o f e s s i o n a l s  in the  

s t u d y  and seemed to  r e f l e c t  most o f  the p r e v a i l i n g  

a t t i t u d e s  r e g a r d i n g  j o i n t  c u s t o d y .

Many o f  the p a r e n t s  a l s o  n o t e d  some t h i n g s  t h a t  

made the j o i n t  c u s t ody  d i f f i c u l t  t o  i mplement .  Whi l e  

some p a r e n t s  no t e d  t h a t  hard  work was n e ce s s a ry  f o r  

j o i n t  c u s t o d y ,  o t h e r s  saw t h i s  as the p r i m a r y  f a c t o r  

which somet imes  i n t e r f e r r e d  w i t h  the c o n t i n u e d  success .  

Some p a r e n t s  n o t e d  t h a t  p h y s i c a l  d i s t a n c e  between the  

p a r e n t s  i n t e r f e r r e d ,  e s p e c i a l l y  f o r  those p a r e n t s  who 

l i v e d  some d i s t a n c e  from each o t h e r .  Those a d u l t s  who 

s t i l l  r e m a i n e d  somewhat angr y  about  the d i v o r c e  noted  

t h a t  i t  was o f t e n  d i f f i c u l t  t o  put  a s i d e  t h e i r  anger  to  

a l l o w  j o i n t  c u s t o d y  to w o r k .  I n  f a c t ,  one o f  the  

a d u l t s  c l e a r l y  was unable t o  see any success t o  the  

j o i n t  c u s t o d y  because of  the c o n t i n u e d  anger  and 

r e s e n t m e n t  toward  the e x - s po u s e .  An o t her  p a r e n t  s a i d ,  

"where two p a r e n t s  are  in c o n f l i c t  as p e o p l e ,  t h e r e  i s  

l e s s  i n c e n t i v e  to  coopera t e  as p a r e n t s ,  and then as a 

r e s u l t ,  t he  k i d s  s u f f e r . "  A t h i r d  p a r e n t  s a i d  t h a t  

f e e l i n g s  o f  a n g e r , b i t t e r n e s s ,  h o s t i l i t y ,  vengeance and 

power a l s o  i n t e r f e r r e d  w i t h  the success o f  j o i n t  

c u s t o d y .  O c c a s i o n a l l y ,  p a r e n t s  not ed  t h a t  the 

l o g i s t i c s  o f  the c h i l d r e n  moving back and f o r t h  

somet imes i n t e r f e r r e d ,  e s p e c i a l l y  when c h i l d r e n  f o r g o t  

t h i n g s  a t  the o t h e r  p a r e n t ' s  house.  Anot her  p a re n t  

not ed  t h a t  c h i i d r e n / s b e h a v i o r a l  probl ems o c c a s i o n a l l y
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i n t e r f e r r e d  w i t h  the success o-f j o i n t  cus t ody .  

F i n a l l y ,  a n o t h e r  p a r e n t  noted o c c a s i o n a l  - fundamental  

d i - f - ferences w i t h  the o t h e r  p a r e n t ,  s t a t i n g  t h a t  t h i s  

had i n t e r - f e r r e d  w i t h  the smooth o p e r a t i o n  o-f the j o i n t  

c u s t o d i a l  a r r a n g e me nt .  B a s i c a l l y ,  however ,  a l l  but  one 

o-f the p a r e n t s  - f e l t  t h a t  the - f a c t o r s  which a l l ow e d  

j o i n t  c u s t o d y  t o  work were a b l e  t o  o v e r r i d e  the - f ac tors  

which o c c a s i o n a l l y  i n t e r - f e r r e d .

A l l  t we l ve  o-f the a d u l t s ,  even the one who was 

e s s e n t i a l l y  opposed t o  j o i n t  c u s t o d y ,  c i t e d  the p r i ma r y  

adva n t a g e  o-f j o i n t  cust ody  as b e i n g  the c on t i n u e d ,  

c o n s i s t e n t  r e l a t i o n s h i p  w i t h  both p a r e n t s .  They f e l t  

t h a t  j o i n t  c u s t od y  enab l ed  both p a r e n t s  to remain  

a c t i v e l y  i n v o l v e d  w i t h  the c h i l d ( r e n ) ,  and t h a t  j o i n t  

c u s t o d y  g u a r a n t e e d  t h e i r  c h i l d r e n  equal  access to  both  

p a r e n t s .  A l l  o f  the a d u l t s  r e s p e c t e d  the c h i 1d < r en ) " s 

r i g h t  t o  m a i n t a i n  a good r e l a t i o n s h i p  w i t h  the o t h e r  

p a r e n t  and wanted  them to  get  a l o n g  w e l l .  Most of  the  

p a r e n t s  noted  t h a t  j o i n t  c u s t ody  i n d i c a t e d  to the  

c h i l d ( r e n )  t h a t  both of  the p a r e n t s  c a r e d  about and 

l o v ed  them and h e l ped  them r e a l i z e  t h a t ,  even though 

the p a r e n t s  were d i v o r c e d  f rom each o t h e r ,  the p a r e n t s  

were not  d i v o r c i n g  t hemselves  f r om t h e i r  c h i l d ( r e n ) .  

O t h e r s  c i t e d  the advantage of  knowing t h a t  t h e i r  

c h i l d r e n  were b e i n g  w e l l  c are d  -For when not  w i t h  them,  

and t h a t  t hey  were a b l e  t o  r e l y  l e s s  on s i t t e r s  than  

t h e y  imagined would  be n e cessar y  i f  t h e y  d i d  not  have
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j o i n t  c u s t o d y .  Many a d u l t s  c i t e d  t h a t  j o i n t  cus t ody  

a l l o w e d  t h e i r  c h i l d ( r e n )  the o p p o r t u n i t y  to a v o i d  

choos i ng  between the p a r e n t s ,  s i n c e  they remained  

c o m p l e t e l y  i n v o l v e d  w i t h  each o t h e r .  A -few of  the  

a d u l t s  n o t e d  t h a t  j o i n t  c u s t od y  h e l p e d  to e s t a b l i s h  

open communicat ion between the p a r e n t s ,  s t a t i n g  t h a t  

the d e s i r e  to  succeed encouraged  t h i s  openness.  

F i n a l l y ,  o t h e r s  noted t h a t  j o i n t  cus t ody  a l l ow e d  the  

c h i l d r e n  an i nc r e a se d  amount o f  c o n t r o l  over  t h e i r  

l i v e s ,  s i n c e  i t  p r ov i d e d  them w i t h  the o p p o r t u n i t y  f o r  

moving back and f o r t h  between t h e i r  p a r e n t s  a t  w i l l .

Sev e r a l  p a r e n t s  noted some o t h e r  advantages t o  

j o i n t  c u s t o d y .  Severa l  mot her s  r e p o r t e d  t h a t  they  had 

a q r e a t e r  o p p o r t u n i t y  f o r  p e rs o n a l  growth and success  

because of  the j o i n t  cus t ody ,  and b e l i e v e d  t h a t  j o i n t  

c ust ody  e n a b l e d  them to a v o i d  b e i n g  overburdened and 

f r i g h t e n e d  w i t h  the r e s p o n s i b i l i t i e s  of  s i n g l e  

p a r e n t i n g .  Many of  the f a t h e r s  who sought  the d i v o r c e  

s a i d  t h a t  the j o i n t  custody assuaged some of  the g u i l t  

t hey  woul d  have had i f  they  had been unable to remain  

so i n v o l v e d  w i t h  t h e i r  c h i l d r e n ,  and o t h e r s  noted t h a t  

t he y  c o u l d  m a i n t a i n  more of  a f e e l i n g  of  f a m i l y  l i f e  

and s t a b i l i t y  than i f  t hey  d i d  not  have the j o i n t  

c u s t o d y .  For  many of  those a d u l t s  who developed new 

r e l a t i o n s h i p s  or r e m a r r i e d ,  t h e r e  was a sense t h a t  

j o i n t  c u s t ody  gave them a g r e a t e r  o p p o r t u n i t y  t o  

deve l op  i n t i m a c y  w i t h i n  the new r e l a t i o n s h i p  w i t h o u t
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the i n t e r f e r e n c e  o-f the c h i l d r e n .  Other  a d u l t s  noted  

t h a t  the e q u a l i t y  o-f the c o - p a r e n t i n g  r e l a t i o n s h i p  

a l l o w e d  n e i t h e r  o-f them to  -feel  a d i s p r o p o r t i o n a t e  

sense o-f power .  Two a d u l t s  a l s o  - f e l t  t h a t  the j o i n t  

c ust ody  g u a r a n t e e d  t h a t  the ex - spouse  would not  move 

out  o-f s t a t e .  F i n a l l y ,  a l l  but  one p a r e n t  - f e l t  t h a t  

the a dv a n t a g e s  o-f j o i n t  c u s t od y  g r e a t l y  overshadowed  

any p o s s i b l e  d i s a d v a n t a g e s  which e x i s t e d .

In g e n e r a l ,  -few d i s a d v a n t a g e s  or  problems were  

not e d  r e g a r d i n g  j o i n t  c u s t od y .  Sever a l  noted  t h a t  the  

schedu l e  was d i - f - f i c u l t  to  s e t  up a t  - f i r s t ,  and t h a t  i t  

r e q u i r e d  some r e v i s i o n s  be-fore i t  was s e t t l e d  upon.  

Al ong  w i t h  t h i s ,  many noted  t h a t  j o i n t  cust ody  c r e a t e d  

e x t r a  wor k ,  con-fusion,  and d r i v i n g  than mi ght  e x i s t

w i t h o u t  the j o i n t  c u s t o d y .  However ,  t hey  a l l  s t a t e d

t h a t  t h i n g s  improved once the  schedul e  became mere

r o u t i n e .  One a d u l t  noted  t h a t  j o i n t  cust ody  c r e a t e d  

some probl ems -for her u n t i l  she F u l l y  acc e pt e d  i t .  She 

n ot e d  t h a t  she had p r e v i o u s l y  l i v e d  her  l i - f e  in terms  

o-f her  c h i l d  and t h a t  the a d j u s t me nt  was d i f f i c u l t .  

Al th o u g h  she f e l t  t h a t  the j o i n t  cust ody  i n i t i a l l y  

e x a c e r b a t e d  t h i s  problem,  she a l s o  s t a t e d  t h a t  j o i n t  

c u s t od y  may have he lped to  speed up her  a d j us t me n t  to  

her  d i v o r c e .  One of  the p a r e n t s  not ed  seme conf us i on  

to  the c h i l d r e n  r e g a r d i n g  the meaning o f  the  

c o - p a r e n t i n g ,  and another  f ound t h a t  t h e r e  was i n i t i a l  

c o n f u s i o n  f o r  the c h i l d  r e g a r d i n g  the s c h e d u l e .  Two o f
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the p a r e n t s  imagined t h a t  i t  must  be d i f f i c u l t  f o r  

t h e i r  c h i l d ( r e n )  to  go back and f o r t h  between homes 

w i t h  t h e i r  c l o t h e s ,  and where f r i e n d s  mi ght  not  know 

where t o  f i n d  them,  except  t h a t  t h e y  i n d i c a t e d  t h a t  

t h e i r  c h i l d ( r e n )  seemed to  be a d j u s t i n g  w e l l  to i t .  

For those  p a r e n t s  who had r e l a t i v e l y  f l e x i b l e  s chedu l es  

f o r  t h e i r  c h i l d r e n ,  many noted t h a t  t h e r e  was some 

c o n f u s i o n  f o r  everyone  about  what  t o  e x p e c t ,  and about  

who wo u l d  be where a t  any g i ven  t i m e .  They t y p i c a l l y  

f e l t  t h a t  the advantage  of  the f l e x i b i l i t y ,  however ,  

o u t w e i gh e d  the d i s a d v a n t a g e  o f  t h i s  c o n f u s i o n .  

F i n a l l y ,  one p a r e n t  noted t h a t  h i s  c h i l d  somet imes  

wanted t o  be w i t h  the p a r e n t  t h a t  w a s n ' t  t h e r e ,  

a l t h o u g h  the p a r e n t  s t a t e d  t h a t  t h i s  was p r o b a b l y  a 

f u n c t i o n  o f  the d i v o r c e  and not  o f  j o i n t  cust ody  

i t s e 1f .

As was no t e d  p r e v i o u s l y ,  one p a r e n t  was ve r y  

d i s s a t i s f i e d  w i t h  the j o i n t  cus t ody  a r ran g e me n t .  T h a t  

p a r e n t  b e l i e v e d  t h e r e  were s ev e r a l  d i s a d v a n t a g e s  to  the  

c h i l d  because of  the j o i n t  c u s t o d y .  The pa r en t  f e l t  

t h a t  j o i n t  cus t ody  encouraged m a n i p u l a t i o n  by the c h i l d  

and a l s o  f e l t  t h a t  the c h i l d  had deve loped some 

r e g r e s s e d  b e h a v i o r  s i n ce  the j o i n t  c u s t ody  s t a r t e d .  

F r e q u e n t l y ,  the p a r e n t  n o t e d ,  the c h i l d  t h r e a t e n e d  to  

c a l l  the  o t h e r  p a r e n t  in o r der  t o  g e t  the c h i l d ' s  way,  

p l a y i n g  one p a r e n t  a g a i n s t  the o t h e r .  T h i s  p a r e n t  was 

v e r y  concer ned  about  the p o t e n t i a l  n e g a t i v e  e f f e c t s  on
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the c h i l d  o-f the c o n t i n u e d  b a t t l e s  between the p a r e n t s ,  

and t he  c o n t i n u e d  back and f o r t h  mov i n g ,  e s p e c i a l l y  as  

the c h i l d  g e t s  o l d e r .  The p a r e n t  s t a t e d  t h a t  the c h i l d  

needed “one s c h o o l ,  one s e t  of  f r i e n d s ,  and s h o u l d n ' t  

have t o  t r a v e l  w i t h  a s u i t c a s e  and b l a n k e t s .  . . . ( T h e  

c h i l d )  needs one home and needs t o  know where . . .  ( t h e  

c h i l d ' s )  body b e l o n g s . "  F i n a l l y ,  the p a r e n t  was most  

upset  by the c o n t i n u e d ,  a lmost  d a i l y  c o n t a c t  w i t h  the 

e x - s p o u s e .  As the p a r en t  s a i d  " I  thoug ht  t h a t  when I 

d i v o r c e d  my e x - s p o u s e ,  I would be t hrough w i t h  these  

c o n f l i c t s ,  but  I f i n d  t h a t  t h e y  a re  not  o n l y  

c o n t i n u i n g ,  but  maybe g e t t i n g  w o r s e . "  I t  i s  i mpor t ant  

t o  no t e  t h a t  the o t h e r  p a r e n t ,  w h i l e  acknowl edg i ng  the  

h o s t i l i t y  and many d i sag r ee me n t s  which c on t i n u e d  to  

e x i s t ,  f e l t  t h a t  the c h i l d  was a d j u s t i n g  v e r y  we l l  to  

the d i v o r c e  and the j o i n t  c u s t o d y ,  w i t h  no problems.  

I t  i s  p o s s i b l e  t h a t  t h i s  d i f f e r e n c e  was r e l a t e d  to  the  

many d i f f e r e n c e s  between these two ex - sp o u s e s  or  to  

s p e c i a l  p e r sona l  problems b e i ng  e x p e r i e n c e d  by one or  

both o f  them.

Thus ,  in g e n e r a l ,  e l e v en  o f  the t we l ve  a d u l t s  

i n t e r v i e w e d  were p l e a s e d  w i t h  t h e i r  j o i n t  c u s t o d i a l  

a r r a n g e m e n t s ,  w h i l e  one was n e t .  When asked to s e l e c t  

f rom any number o f  i n f i n i t e  c u s t o d y  and l i v i n g  

a r r an g e m e nt s  t h a t  t hey  p r e f e r r e d ,  ten o f  the t we l ve  

a d u l t s  i n t e r v i e w e d  s a i d  t h a t  t he y  woul d  l i k e  to keep 

the a r ran g e me n t  c u r r e n t l y  in e f f e c t .  One wanted so le
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cust ody  w i t h  l i b e r a l  v i s i t a t i o n  -for the o t h e r  p a r e n t ,  

and a n o t h e r ,  w h i l e  b e i ng  p l eased  w i t h  and w i s h i n g  to  

keep the j o i n t  c u s t o d y ,  wanted t h e i r  c h i l d  t o  be l i v i n g

w i t h  t h a t  p a r e n t  a p p r o x i m a t e l y  t w o - t h i r d s  o-f the t ime

i n s t e a d  o-f o ne - ha l - f  of  the t i me .  Examples of  the

b e l i e f s  o f  the p a r e n t s  came f rom the f o l l o w i n g

s t a t e m e n t s .  One mother  s a i d :  " I  r e a l i z e  t he r e  are  

d i s a d v a n t a g e s  f o r  him and a few f o r  me and h i s  dad,  but  

in g e n e r a l ,  I f e e l  . . . ( t h e  j o i n t  c u s t o d y )  i s  e x c e l l e n t  

and I d o n ' t  want  i t  to  ever  change.  I t  i s  ideal  and 

g i v e s  me e v e r y t h i n g  I want f o r  me and my ex-husband and 

my son. "  A n o t h e r  mother  summed up her  f e e l i n g s  by 

s t a t i n g :  " I  cannot  imagine them h a v i n g  l e s s  c o n t a c t

w i t h  t h e i r  f a t h e r ,  and I t h i n k  i t  has been r ea l  

i mp o r t a n t  t o  them,  and i t  has been a good a r r angement .  

I f  we d i d n ' t  have j o i n t  cus t ody ,  i t  would  p r o b a b l y  be 

the same anyway.  . . .  (However)  I do not  t h i n k  j o i n t  

cust ody  i s  f o r  e v e r y bo d y ,  i t  t a k es  a l o t  o f  p a t i e n c e

and w o r k i n g  t o g e t h e r ,  but  I  p r e f e r  i t . "  A t h i r d  mother

d i s c u s s e d  j o i n t  c u s t ody  by s a y i n g  t h a t  her  j o i n t  

cust ody  a r r ange me nt  took “a h e l l  o f  a l o t  of  

s e l f - c o n f r o n t a t i o n  . . .  a t remendous amount of  energy  

and e f f o r t  on e v e r y o n e ' s  p a r t  . . .  but  we have developed  

a v e r y  w o r k a b l e  and a c c e p t a b l e  r e l a t i o n s h i p  w i t h  a l o t  

o f  love  . . .  ( a n d )  the k i d s  get  minimal  l o s s  and bad

f e e l i n g s  and l e s s  need f o r  d i v i d e d  l o y a l t i e s  and l e s s

need f o r  g u i l t . "  She went on t o  say  t h a t  she f e l t
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" v e r y  good o v e r a l l  and g r a t e f u l  t h a t  we ' ve  been a b l e  to  

do t h i s ,  . . .  (because )  we have a v e r y  good ar rangement  

t h a t  we have c r e a t e d ,  ( s i n c e )  we have a commit tment  to  

making t h i s  work and b e i n g  happy . "  F i n a l l y ,  one o-f the  

- f a t h e r s  ended h i s  comments by s ay i ng  "More peop l e  

shou l d  be aware o-f ( j o i n t  cus t ody)  and I - f au l t  

a t t o r n e y s  -for not  i n f o r m i n g  t h e i r  c l i e n t s  about  i t .  I 

f e e l  t h e r e  should be e d u c a t i o n  about  i t .  . . .  f a t h e r s  

have been l e f t  out  so long t h a t  t h e y  d o n ' t  know t h a t  

j o i n t  cust ody  i s  a v a i l a b l e .  . . .  I ' d  l i k e  to  see more 

p u b l i c i t y  so more peop l e  c o u l d  take  advantage of  i t . "

The Ch i 1dren  

The r e se a r ch  f ound t h a t  the p r e v a i l i n g  b e l i e f  

among p r o f e s s i o n a l s  and a d u l t s  was t h a t  any cus t ody  and 

l i v i n g  a r rangement s  between p a r e n t s  and t h e i r  c h i l d r e n  

f o l l o w i n g  d i v o r c e  shou l d  be based on the needs and 

i n t e r e s t s  of  the c h i l d r e n .  I n  t h i s  s t u d y ,  f o u r  o f  the  

s i x  f a m i l i e s  had c h i l d r e n  aged ten or o l d e r  who were  

w i l l i n g  to be i n t e r v i e w e d .  At  the t ime o f  the  

i n t e r v i e w s ,  t he r e  were ten c h i l d r e n ,  aged 1 0 - 1 9 ,  in 

the s t u d y .  In g e n e r a l ,  t he y  a l l  agreed on two t h i n g s .  

F i r s t ,  e v e r y  one o f  them s a i d  t h a t  they would have 

p r e f e r r e d  i t  i f  t h e i r  p a r e n t s  had not  g o t t en  d i v o r c e d  

in the f i r s t  p l a c e .  A l th o u g h  t hey  acknowledged t h a t  

t h e i r  p a r e n t s  were p r o b a b l y  h a p p i e r  s ince  the d i v o r c e ,  

and two of  them not ed  t h a t  t h e r e  have been many 

p o s i t i v e  changes in t h e i r  l i v e s  s ince  the p a r e n t a l
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d i v o r c e ,  the p r i m a r y  wish o-f a l l  o-f these c h i l d r e n  was 

t h a t  t h e i r  p a r e n t s  would have s t a y e d  t o g e t h e r .  The  

second unanimous b e l i e f  of  the c h i l d r e n  was t h a t  t hey  

p r e f e r r e d  j o i n t  cust ody  and t h e i r  l i v i n g  a r r an g e me n t s  

over  any o t h e r  p o s s i b l e  c h o i c e .  None of  the c h i l d r e n  

i d e n t i f i e d  any o t h e r  a r rangement  t h a t  they  f e l t  would  

be b e t t e r  than t h e i r  c u r r e n t  l i v i n g  a r r an g e me nt .

W h i l e  some of  the c h i l d r e n  not ed  some

d i s a d v a n t a g e s  r e l a t e d  t o  moving back and f o r t h  between  

two homes,  such as not  a lways  knowing where t h e y  mi ght  

be a t  any g iven t i m e ,  a l l  o f  them s t a t e d  t h a t  the  

ad v a nt a g e s  f a r  outweighed the d i s a d v a n t a g e s .  They

d i s c u s s e d  s e v e r a l  advantages  t o  j o i n t  cust ody  and t h e i r  

c u r r e n t  l i v i n g  a r r angement s .  The o l d e r  c h i l d r e n  were  

p l e a s e d  w i t h  the f l e x i b i l i t y  g i v e n  t o  them by t h e i r  

p a r e n t s .  They  en j oyed  the o p p o r t u n i t y  to  have a piacc-  

to go when t h e y  wanted to  get  away f rom the r e s t  of  the  

f a m i l y .  T h i s  was e s p e c i a l l y  t r u e  in the f a m i l y  w i t h  

f o u r  c h i l d r e n .  A l l  the c h i l d r e n  f e l t  t h a t  t h e i r

p a r e n t s  were q u i t e  w i l l i n g  t o  t a l k  open l y  about  the  

l i v i n g  a r r an g e me n t s  and a ccept  the wi shes  o f  the

c h i l d r e n ,  w i t h i n  r e a s on .  Everyone c i t e d  the easy and

c o n t i n u e d  access  t o  both p a r e n t s  as a n o t h e r  pr ime

advant age  o f  the j o i n t  c u s t o d y .  A l l  the c h i l d r e n

e x p r e s se d  the b e l i e f s  t h a t  both o f  t h e i r  p a r e n t s  s t i l l  

l oved  them,  and t h a t  they  were n o t  r e s p o n s i b l e  f o r  the  

p a r e n t a l  d i v o r c e .  They f e l t  t h a t  the j o i n t  cust ody
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h e l ped  w i t h  t h i s  because o-f the f a c t  t h a t  i t  encouraged  

more and e a s i e r  access to  both p a r e n t s .  Many of  the  

c h i l d r e n  n o t e d  t h a t  they had f r i e n d s  whose p a r e n t s  were  

d i v o r c e d ,  and t he y  g e n e r a l l y  f e l t  t h a t  t h e i r  own l i v i n g  

a r r ange me nt  was b e t t e r  than the d i v o r c e  and v i s i t a t i o n  

a r r a n g e m e n t s  o f  t h e i r  f r i e n d s .  Sever a l  c h i l d r e n  had 

f r i e n d s  who r a r e l y  saw t h e i r  f a t h e r s ,  and two ment i oned  

f r i e n d s  who never  saw t h e i r  f a t h e r  because the f a t h e r  

had moved ou t  o f  s t a t e .

Beyond these pr ime a d v a n t a g e s ,  the c h i l d r e n  

i n d i v i d u a l l y  not ed  some o t h e r  a d vant ages  as w e l l .  One 

of  the boys f e l t  p l eased  t h a t  h i s  p a r e n t s  c ou l d  get  

a l o n g  so w e l l ,  and t h a t  t hey  ne ve r  argued over  him or  

h i s  s i b l i n g s .  He f e l t  t h a t  the j o i n t  cus t ody  was 

p a r t l y  r e s p o n s i b l e  f o r  t h a t  s i n c e  h i s  p a r e n t s  d i d n ' t  

want  him t o  have to  t ake  s i d e s .  Sev e r a l  o f  the  

c h i l d r e n  n o t e d  t h a t  they  d i d  not  have to choose s i d e s  

between t h e i r  p a r e n t s ,  t h a t  t h e y  f e l t  c o m f o r t a b l e  t h a t  

t h e i r  p a r e n t s  wanted them t o  l ove  both of  t h e i r  

p a r e n t s .  A n o t h e r  c h i l d  n o t e d  the persona l  growth her  

mother  had made,  and f e l t  t h a t  j o i n t  cust ody  as w e l l  as 

the d i v o r c e  h e l p e d  make t h a t  p o s s i b l e .  A coup l e  o f  the  

c h i l d r e n  n o t e d  some advantage  in t h a t  t hey  had more 

m a t e r i a l  t h i n g s  and were i n v o l v e d  in more a c t i v i t i e s  

s i n c e  bo t h  p a r e n t s  wanted t o  do t h i n g s  w i t h  them.  

F i n a l l y ,  t h e y  a l l  b e l i e v e d  t h a t  t he y  were h a p p i e r  than  

i f  t h e y  were  not  ab l e  to see both p a r e n t s  as much.
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As was n o t e d ,  the c h i l d r e n  expr essed  some 

o c c a s i o n a l  problems w i t h  t h e i r  a r r an g e me nt s ,  even 

though t h e y  were unanimous in t h e i r  b e l i e f  t h a t  the 

a d v a n t a g e s  were more i m po r t a n t  than these

d i s a d v a n t a g e s .  One o f  the c h i l d r e n  n o t e d  t h a t  he 

o c c a s i o n a l l y  got  i n v o l v e d  in d i s a g r e e m e n t s  between h i s  

p a r e n t s .  Once in a w h i l e ,  he wanted  to  do something  

t h a t  one o-f h i s  p a r e n t s  would a l l o w  and the o t h e r  

d i s a l l o w e d .  When h i s  p a r e n t s  were m a r r i e d ,  he had the 

b e l i e f  t h a t  he got  h i s  way about  o n e - h a l f  the t i m e ,  but  

now f e l t  t h a t  he a lways  l o s t  to  the p a r e n t  who s a i d  no.  

Thr ee  c h i l d r e n  noted  t h a t  somet imes when t h e y  were at  

one house t hey  wanted t h i n g s  t h a t  were a t  the o t h e r  

p a r e n t ' s  house.  Two c h i l d r e n  not ed  t h a t  somet imes  

t h e i r  f r i e n d s  d i d  not  know where t o  f i n d  them.  A l l  of  

the c h i l d r e n  whose f a t h e r  moved t o  a no t h e r  s t a t e  f e l t  

bad about  t h a t ,  s i n ce  t hey  would not  be a b l e  to 

c o n t i n u e  the c l o s e  r e l a t i o n s h i p  w i t h  him.

I n t e r e s t i n g l y ,  a l l  the c h i l d r e n  s a i d  t h a t  the

d i s a d v a n t a g e s  which e x i s t e d  in the p r e s e n t  custody  

a r r ange me nt  would p r o b a b l y  have o c cu r r e d  w i t h  any 

1 i v i n g  ar rangement  and mi ght  even have been worse in 

d i f f e r e n t  c i r c u m s t a n c e s .

F i n a l l y ,  one of  the c h i l d r e n  seemed t o  say what  

many meant  when he s a i d  " be i ng  a b l e  to  see both p a r e n t s  

an equal  amount o f  t ime makes up f o r  moving back and 

f o r t h . "  A l thoug h  he noted  t h a t  somet imes he cannot
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a lways  see h i s  p a r e n t s  when he wants  to  because he is  

a t  the o t h e r  p a r e n t ' s  house,  he went  on t o  say t h a t  the 

s i t u a t i o n  has “more advant ages  than d i s a d v a n t a g e s " .  

Al t hough he s t a t e d  t h a t  he would pre- fer  h i s  p a r e n t s  to  

l i v e  a c r o s s  the s t r e e t  -from each o t h e r  so t h a t  he could  

do w h a t e v e r  he want ed ,  he f e l t  t h a t  h i s  p a r e n t s '  j o i n t  

cust ody  a r rangement  was by f a r  the b e s t  p o s s i b l e  

s o l u t i o n  t o  h i s  p a r e n t s '  d i v o r c e .  In f a c t ,  when asked 

f o r  f i n a l  comments,  he s a i d  “ i f  a l l  k i d s  had the choice  

to  p i c k  what  t hey  wanted (when t h e i r  p a r e n t s  d i v o r c e d ) ,  

I ' d  a d v i s e  them t o  p i c k  j o i n t  cust ody  so t h a t  they  

c ou l d  ge t  t o  see t h e i r  p a r e n t s  equal  t ime or  a t  l e a s t  

more than i f  t h e i r  p a r e n t s  d i d n ' t  have j o i n t  c us t ody . "

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



CHAPTER Y

DISCUSSION

The r e s u l t s  o-f the r ese a r ch  were c o n s i s t e n t  w i t h  

many o-f the r e s e a r c h  - f indings  in the  l i t e r a t u r e  r e v i e w .  

E s s e n t i a l l y ,  the s t u d y  r e v e a l e d  t h a t  n e a r l y  a l l  o-f the 

• f ami ly  members who had j o i n t  c u s t o d y  were p l e a s e d  w i t h  

t h e i r  j o i n t  c u s t o d i a l ,  c o - p a r e n t i n g  a r r a n g e me nt .  The 

major  adva n t a g e s  o f  j o i n t  c u s t ody  were found in the

c o n t i n u e d  r e l a t i o n s h i p  of  the c h i l d r e n  to  both p a r e n t s ,  

the o p p o r t u n i t y  f o r  easy and equal  access to  both

p a r e n t s  by the c h i l d r e n ,  the f reedom f rom the burden of  

s i n g l e  p a r e n t i n g  f o r  the p a r e n t s ,  e s p e c i a l l y  the

m o t h e r s ,  and the o p p o r t u n i t y  f o r  the f a t h e r s  to

c o n t i n u e  a s t a b l e  r e l a t i o n s h i p  w i t h  t h e i r  c h i l d r e n

a f t e r  the d i v o r c e .  The major  d i s a d v a n t a g e s  not ed  were 

the o c c a s i o n a l  problems a s s o c i a t e d  w i t h  moving back and 

f o r t h  between two homes, such as a c h i l d  having

somet h ing a t  one home and w a n t i n g  i t  a t  the o t h e r ,  or

not  h a v i n g  f r i e n d s  know where to f i n d  them, as w e l l  as

the amount of  work which the j o i n t  cust ody  took in 

o r de r  to  work smoot h l y .  A l thoug h  t he r e  were some 

probl ems w i t h  the j o i n t  cus t ody ,  and some d i s ad v a n t a g e s
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were -found, n e a r l y  a l l  o-f the r e s p o n d e n t s  were p l e a s e d  

w i t h  t h e i r  l i v i n g  a r ran g e me n t s ,  and o n l y  one o-f them 

wanted to  make any s u b s t a n t i a l  change in the c u s t o d y  

and l i v i n g  s i t u a t i o n .  T h i s  i s  c o n s i s t e n t  w i t h  the  

r e s u l t s  o b t a i n e d  by Abarbanel  ( 1 9 7 7 ) ,  6 re  i-f ( 1 9 7 9 ) ,  

Nunan ( 1 9 8 0 ) ,  L u e p n i t z  ( 1 9 8 0 ) ,  Ahrons ( 1 9 8 0 ) ,  and 

Ste i nman ( 1 9 8 1 )  .

A n o t h e r  i m po r t a n t  - f i nd i ng  was t h a t  many - f a c t o r s  

seemed to  be i n v o l v e d  in the success o-f . j o i n t  c u s t o d y .  

The most - f r e q u e n t l y  c i t e d  - factor  was the c o o p e r a t i o n  o-f 

the p a r e n t s ,  a t  l e a s t  in b e i ng  a b l e  to put  a s i d e  any o f  

t h e i r  d i f f e r e n c e s  f o r  the b e n e f i t  o f  the c h i l d r e n .  

Anot her  f a c t o r  which c o n t r i b u t e d  to the success  of  

j o i n t  c u s t o d y  was an a b i d i n g  b e l i e f  in the concept  o f  

j o i n t  c u s t o d y  and a d e s i r e  f o r  the c h i l d ( r e n )  to  

m a i n t a i n  a s t a b l e  r e l a t i o n s h i p  w i t h  the o t h e r  p a r e n t .  

Other  f a c t o r s  which c o n t r i b u t e d  were money,  c l o s e

p h y s i ca l  p r o x i m i t y  of  the p a r e n t a l  homes,  and

f l e x i b i l i t y .  S e v e r a l  f a c t o r s  seemed to  i n t e r f e r e  w i t h  

the smoothness o f  the j o i n t  cust ody  a r r a n g e m e n t s .

These f a c t o r s  i n c l u d e d  the f a c t  t h a t  j o i n t  c u s t o d y  

c o n t i n u a l l y  r e q u i r e d  hard work by the p a r e n t s ,  p h y s i c a l  

d i s t a n c e  when the p a r e n t s  d i d  not  l i v e  c l o s e  to  each

o t h e r ,  a n g e r ,  and o c c a s i o n a l l y  the l o g i s t i c s  o f  the

a r r an g e me nt .  The overwhel ming b e l i e f  o f  the a d u l t s ,  as  

w e l l  as the  c h i l d r e n ,  was t h a t  j o i n t  cu s t od y  'was 

p r i m a r i l y  b e n e f i c i a l ,  t h a t  the advant ages  ou t we i gh ed
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the d i s a d v a n t a g e s ,  and t h a t  the - f a c t o r s  which s u p p o r t e d  

the j o i n t  cust ody  were more s i g n i f i c a n t  than the

f a c t o r s  which o n l y  o c c a s i o n a l l y  i n t e r f e r e d  w i t h  the  

arrangemen t .

A d u l t s  were a l s o  q u e s t i o n e d  about  t h e i r  pos t  

d i v o r c e  l i v i n g  ar rangemen t s  w i t h  t h e i r  c h i l d ( r e n ) .  Two 

p r i m a r y  f i n d i n g s  were r e v e a l e d .  F i r s t ,  in s i t u a t i o n s  

where  v e r y  young c h i l d r e n  were i n v o l v e d ,  f a m i l i e s  

t ended  to  have r e l a t i v e l y  r i g i d ,  s t a b l e  s chedu l es  f o r

the c h i l d  f o r  moving back and f o r t h  between the

p a r e n t a l  homes. These s ch e d u l es  were somewhat complex ,  

and were e s t a b l i s h e d  t o  s a t i s f y  the needs of  the  

p a r e n t s ,  and t h e i r  assumpt i ons  r e g a r d i n g  the needs o f  

the  c h i l d ( r e n ) .  Second,  the f i n d i n g s  r e v e a l e d  t h a t  as  

c h i l d r e n  moved i n t o  t h e i r  teen y e a r s ,  s chedu l es  were  

e s s e n t i a l l y  d i s s o l v e d ,  and the c h i l d r e n  moved between  

p a r e n t a l  homes a c c o r d i n g  t o  t h e i r  w i s h e s ,  w i t h i n  

r e a s o n .  In one i n s t a n c e ,  the p a r e n t s  even moved back  

and f o r t h  between the homes in o r d e r  to make i t  e a s i e r  

1 o g i s t i c a l l y ,  p s y c h o l o g i c a l l y ,  and s o c i a l l y  f o r  t h e i r  

f o u r  ch i 1d r e n .

Anot her  p a r t  o f  the r e s e a r c h  was concerned wi th 

c h i l d r e n  in the f a m i l i e s ,  and c h i l d r e n  beyond the age 

of  ten were i n t e r v i e w e d  to d e t e r m i n e  t h e i r  b e l i e f s  

a bout  t h e i r  own l i v i n g  a r r an g e me n t s  and the j o i n t  

c u st o d y  of  t h e i r  p a r e n t s .  A l l  the c h i l d r e n  were  

e s s e n t i a l l y  p l e a s e d  w i t h  t h e i r  p a r e n t s '  j o i n t  c u s t o d y
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a r r a n g e m e n t ,  and encouraged by the  amount o-f t ime they  

were a b l e  t o  spend w i t h  each p a r e n t .  These a t t i t u d e s  

o f  the c h i l d r e n  were g e n e r a l l y  s i m i l a r  t o  the a t t i t u d e s  

of  t h e i r  p a r e n t s .  Since a l l  o f  the c h i l d r e n  

i n t e r v i e w e d  t a l k e d  about  a good r e l a t i o n s h i p  w i t h  t h e i r  

p a r e n t s ,  and were  proud o f  the open communicat ion which  

e x i s t e d  between them and t h e i r  p a r e n t s ,  t h i s  r e s u l t  was 

e x p e c t e d .

A n o t h e r  ma j or  p a r t  of  the r e s e a r c h  was r e l a t e d  to  

the d e f i n i t i o n  o f  j o i n t  c u s t o d y .  B a s i c a l l y ,  a l l  of  the  

r es p o n d en t s  d e f i n e d  j o i n t  c us t ody  in e i t h e r  one or both  

of  two ways.  F i r s t ,  t he r e  was the  d e f i n i t i o n  of  l eg a l  

j o i n t  c u s t o d y ,  in which both p a r e n t s  would  have equal  

p a r e n t i n g  r i g h t s .  There  would a l s o  be f r e e  and easy  

access  to  both p a r e n t s  by the c h i l d r e n ,  and both  

p a r e n t s  woul d  be i nv o l v e d  in the major  d e c i s i o n s  

a f f e c t i n g  the c h i l d r e n .  I m p l i c i t  in t h i s  d e f i n i t i o n  

r e p r e s e n t a t i v e  o f  most o f  the r e s p o n d e n t s  was the f a c t  

t h a t  the p a r e n t s  would work c o o p e r a t i v e l y  f o r  the 

w e l f a r e  o f  the c h i l d .  The second d e f i n i t i o n  was of  

p h y s i c a l  j o i n t  custody in which the c h i l d r e n  would  

g e n e r a l l y  move between the two p a r e n t a l  homes on a 

r e l a t i v e l y  c o n s i s t e n t ,  s ch e d u l ed ,  equal  t ime b a s i s .

A n o t h e r  m a j o r  p a r t  o f  the s t u d y  was the i n t e r v i e w s  

w i t h  the p r o f e s s i o n a l s .  The r e s u l t s  of  those

i n t e r v i e w s ,  though c o n s i s t e n t  w i t h i n  each subgroup,  was 

q u i t e  d i f f e r e n t  than the r e s u l t s  o b t a i n e d  w i t h  the
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■fami l i es  i n t e r v i e w e d .  N e a r l y  a l l  o-f the pro- fessi  onal  s 

were h i g h l y  s k e p t i c a l  o-f any p h y s i c a l  j o i n t  c u s t ody  

a r r angement  in which the c h i l d  moved back and f o r t h  

between two p a r e n t a l  homes. Many o f  the p r o f e s s i o n a l s  

s t a t e d  t h a t  a d u l t s  would not  be a b l e  to put  a s i d e  the  

h u r t s  and b i t t e r n e s s  o f  the d i v o r c e  in o r d e r  to  

c oo p e r a t e  s u f f i c i e n t l y  f o r  a s uc c ess f u l  j o i n t  c u s t ody  

a gr eement .  However,  the r e s u l t s  showed t h a t  a l l  but  

one o f  the  f a m i l i e s  i n t e r v i e w e d  were a b l e  to  

s u c c e s s f u l l y  deve l op and p a r t i c i p a t e  in a p h y s i c a l  

j o i n t  c u s t o d i a l  a r rangement  as w e l l  as a l e g a l  one.  

A l s o ,  in a l l  but  one case the  f a m i l i e s  were a b l e  to  ge t  

over  the “b u s i n e s s  of  the d i v o r c e "  <as one p a r e n t  s a i d )  

and ge t  on w i t h  the “b u s i n e s s  o f  r a i s i n g  the c h i l d r e n " .  

The one f a m i l y  out  o f  s i x  in t h i s  s t u d y  t h a t  

e x p e r i e n c e d  d i f f i c u l t y  w i t h  j o i n t  custody was p r o b a b l y  

p a r t  of  the  smal l  group of  f a m i l i e s  a l l u d e d  to  by many 

o f  the p r o f e s s i o n a l s  as f a m i l i e s  t h a t  would have  

d i f f i c u l t y  g e t t i n g  over  the  f e a r s ,  h u r t s ,  anger  and

b i t t e r n e s s  of  the d i v o r c e .  As one of  the j ud g e s

i n t e r v i e w e d  n o t e d ,  “my e s t i m a t e  i s  t h a t  in n i n e t e e n  out

of  t went y  cases t h e r e  i s  no need t o  wor r y  about  c h i l d  

cu s t od y  . . .  the p a r e n t s  a r e  mat ur e  enough,  t hey  love  

t h e i r  c h i l d r e n  enough . . .  and t h e y  conduct  t h e i r  l i v e s  

w i t h  t h e i r  c h i l d r e n  as near  as can be l i k e  b e f o r e  t h e i r  

d i v o r c e .  U i t h  one out  o f  t w e n t y ,  they  d i s a g r e e ,  a re

immature,  and they  q u a r r e l  over  the c h i l d r e n . "  As f o r
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the  advantages  and d i s a d v a n t a g e s  o-f j o i n t  c u s t o d y ,  as 

w e l l  as the - f ac t o r s  i n v o l v e d  in the success  or  - f a i l u r e  

o-f j o i n t  c u s t o d y ,  t h e r e  was e s s e n t i a l l y  s u b s t a n t i a l  

agreement  between the pro-f essi  onal  s and the - fami ly  

members i n t e r v i e w e d .

F i n a l l y ,  t h i s  s t u d y  a t t e mp t e d  to compare - f indings  

in the l i t e r a t u r e  w i t h  t h a t  r e s u l t i n g  -from the

i n t e r v i e w s .  In g e n e r a l ,  the - f ind i ngs  in the  r e v i e w  o-f 

the l i t e r a t u r e  were c o n s i s t e n t  w i t h  the i n t e r v i e w s  o-f 

r espond ent s  in t h i s  s t u d y .  De-fi n i t  i ons  o-f j o i n t  

c u s t od y  -found in the l i t e r a t u r e  were e s s e n t i a l l y  the  

same as those o-f the r e s p o n d e n t s .  The a d v a n t a g e s  and 

d i s a d v a n t a g e s  o-f j o i n t  cust ody  which were de ba t ed  in 

t he  1 i t e r a t u r e  were s i m i l a r l y  a d d r es s e d  by those

i n t e r v i e w e d  in t h i s  s t u d y .  B a s i c a l l y ,  t hose  - f ac tors  

n ot e d  by v a r i o u s  a u t h o r s  as be i ng  r e l a t e d  to the  

success or - f a i l u r e  o-f j o i n t  custody were the  same as 

the  - factors  n o t e d  by the p r o f e s s i o n a l s  and a d u l t s  

i n t e r v i e w e d  in t h i s  s t u d y .  In  a d d i t i o n ,  w h i l e  t he r e  

was a bas i c  i n c o n s i s t e n c y  in the genera l  b e l i e f  in the 

v i a b i l i t y  of  j o i n t  c u s t ody  in the l i t e r a t u r e ,  t h e r e  was 

a s i m i l a r  i n c o n s i s t e n c y  noted in the r esp o n s e s  of  those  

i n t e r v i e w e d  in t h i s  s t u d y .  F i n a l l y ,  as was d i s c u s s e d ,  

the f a m i l i e s  i n t e r v i e w e d  in t h i s  s t u d y  were in 

e s s e n t i a l  agreement  w i t h  f a m i l i e s  s t u d i e d  in

C a l i f o r n i a ,  W i s co n s i n ,  and New York as t o  the basic

success and p l e a s u r e  e x p e r i e n ce d  w i t h  t h e i r  j o i n t
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cust ody  a r r an g e me nt s .

Reasons For  F i n d i n o s  

Many reasons  p r o b a b l y  e x i s t  -for the s p e c i f i c  

r e s u l t s  found in t h i s  s t u d y .  A l thoug h  the w r i t e r  

b e l i e v e s  t h a t  most f a m i l i e s  who are  p r a c t i c i n g  j o i n t  

cust ody  would p r o b a b l y  v ie w  i t  in f a v o r a b l e  t e rms,  i t  

would be a m i s t a k e  to  g e n e r a l i z e  the r e s u l t s  o f  t h i s  

s t ud y .  F i r s t ,  the a d u l t s  i n t e r v i e w e d  were not  drawn 

f rom a random sample ,  but  r a t h e r  f rom a s e l f - s e l e c t e d  

sample.  In a t t e m p t i n g  t o  f i n d  s u b j e c t s  to be 

i n t e r v i e w e d  f o r  the s t u d y ,  many names were g i ven  to the 

r e s e a r c h e r  t o  c o n t a c t  f o r  p e r m i s s i o n  to  engage in the 

s t u d y .  On s ev e r a l  o c c a s i o n s  persons  d i d  not  want to  

p a r t i c i p a t e  w i t h o u t  s t a t i n g  a r eason f o r  t h e i r  r e f u s a l .  

One c o u l d  s p e c u l a t e  t h a t  one p o s s i b l e  reason f o r  t h i s  

d e c i s i o n  not  t o  p a r t i c i p a t e  was some d i s s a t i s f a c t i o n  

w i t h  the j o i n t  cust ody  a r r ange me nt  which the person  

would not  want  to t a l k  a b o u t .  On o t h e r  o c c a s i o n s ,  one 

p a r e n t  agr eed  to be i n t e r v i e w e d ,  but  d i d  not  want  

h i s / h e r  ex - spouse  to be i n t e r v i e w e d ,  o f t e n  c i t i n g  anger  

and d i f f i c u l t y  w i t h  the ex - sp o u s e  as r easons  f o r  t h i s  

r e f u s a l  to  have t h e i r  e x - spouse  i n t e r v i e w e d .  Thus,  the 

method o f  u s i n g  two w i l l i n g  ex - spouses  most l i k e l y  

skewed the sample in f a v o r  o f  c o o p e r a t i n g  j o i n t  custody  

f a m i l i e s .  Second,  sample s i z e  was q u i t e  s m a l l ,  and 

t h a t  a l s o  may have skewed the  sample in some d i r e c t i o n ,  

though i t  would be d i f f i c u l t  t o  p r e d i c t  which
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d i r e c t i o n .  T h i r d ,  r e s u l t s  were a l s o  l i k e l y  skewed 

toward c o o p e r a t i v e  j o i n t  c us t ody  - f a m i l i e s  s i n ce  a l l  but  

one o-f the i n t e r v i e w e d  - f a m i l i e s  w i l l i n g l y  agreed to  

j o i n t  c us t ody  p r i o r  to  the d i v o r c e  r a t h e r  than go 

through a l e n g t h y  c o u r t  b a t t l e .  T hus ,  these r e s u l t s  

may or may not  r e p r e s e n t  the b e l i e - f s  o-f the m a j o r i t y  o-f 

j o i n t  cu s t od y  - f a m i l i e s ,  and the sense o-f c o o p e r a t i o n  

not ed  among the - f a m i l i e s  o-f t h i s  s t u d y  may have been 

p a r t i a l l y  r e l a t e d  to the sampl ing  t e c h n i q u e .

A n o t h e r  - f i nd i ng  not ed  in C hapt e r  IV was the  

a pp a r e n t  d i sa g r e e m e n t  among pro- fess i  onal  s as to  the  

v i a b i l i t y  o-f j o i n t  custody in g e n e r a l .  Wh i l e  n e a r l y  

a l l  o-f the menta l  h e a l t h  p r o f e s s i o n a l s  i n t e r v i e w e d  

seemed to  b e l i e v e  t h a t  a s u c c e s s f u l  j o i n t  cust ody  

ar rangement  was r a r e l y  v i a b l e ,  most o f  the a t t o r n e y s  

and about  t w o - t h i r d s  of  the j u d g e s  seemed to f e e l  t h a t  

l e g a l  j o i n t  c u s t ody  c ou l d  work p o s i t i v e l y  in

a p p r o x i m a t e l y  85 to 90 per cent  o f  d i v o r c i n g  f a m i l i e s .  

S i m i l a r  d i s c r e p a n c i e s  a l s o  o c c u r r e d  in the n o n - r es ea r ch  

w r i t i n g s  r e v i e w e d  in the l i t e r a t u r e ,  in t h a t  those  

w r i t e r s  w i t h  menta l  h e a l t h  backgrounds  were more 

s k e p t i c a l  than those w i t h  l e g a l  backgr ounds .  The o n l y  

group of  w r i t e r s  w i t h  a mental  h e a l t h  background who 

c o n s i s t e n t l y  s u p p o r t e d  j o i n t  c u s t o d y  had a s t r o n g  

f a m i l y  t h e r a p y  o r i e n t a t i o n  t o  t h e i r  p r a c t i c e .

One p o s s i b l e  reason f o r  t h i s  d i f f e r e n c e  among 

those p r o f e s s i o n a l s  i n t e r v i e w e d  c o u l d  be found in the
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f a c t  t h a t  the m a j o r i t y  o f  ment a l  h e a l t h  p r o f e s s i o n a l s  

i n t e r v i e w e d  t y p i c a l l y  see i n d i v i d u a l  c l i e n t s  in t h e i r  

p r a c t i c e  who are  hav i ng  s i g n i f i c a n t  emot iona l  problems  

many o f  which a r e  r e l a t e d  t o  f a m i l y  p r ob l ems.  Dur i ng  a 

d i v o r c e ,  t h e r a p i s t s  hear  about  a l l  of  the anger  and 

h u r t s  which t h e i r  c l i e n t  f e e l s  toward the ex- spouse  or 

t h a t  the  c h i l d  f e e l s .  The o r i e n t a t i o n  of  mental  h e a l t h  

p r o f e s s i o n a l s  who work w i t h  i n d i v i d u a l  a d u l t s  i s  m a i n l y  

to a s s i s t  the c l i e n t  to r e s o l v e  h i s / h e r  own emot iona l  

pr ob l ems ,  and t y p i c a l l y  i s  not  so much t o  work at  

a c h i e v i n g  a d i v o r c e  s o l u t i o n  t h a t  c ou l d  be of  b e n e f i t  

t o  a l l  members of  the r e o r g a n i z i n g  f a m i l y .  One could  

a l s o  s p e c u l a t e  t h a t  mental  h e a l t h  p r o f e s s i o n a l s  might  

assume t h a t  a m a j o r i t y  o f  peop l e  go i ng through a 

d i v o r c e  wou l d  have s i g n i f i c a n t  d i f f i c u l t y  work i ng  

c o o p e r a t i v e 1y w i t h  t h e i r  e x - s p o u s e s .  T h i s  coul d  l ead  

to the b e l i e f  among mental  h e a l t h  p r o f e s s i o n a l s  t ha t  

d i v o r c i n g  c oupl es  are  unab l e  to r e s o l v e  t h e i r

d i f f e r e n c e s  s u f f i c i e n t l y  to  work out  a j o i n t  c u s t o d i a l  

a r r ange me nt  which would b e n e f i t  a l l  f a m i l y  members and 

f oc us  on t h e i r  needs.

A t t o r n e y s ,  e s p e c i a l l y  those p r i m a r i l y  wo r k i n g  w i t h  

f a m i l i e s  d u r i n g  t h e i r  d i v o r c e ,  a re  accustomed to 

d e v e l o p i n g  s o l u t i o n s  which a re  u l t i m a t e l y  aimed at  

c o o p e r a t i o n  and c o n c i l i a t i o n .  A l though the l ega l  

p r oc es s  i s  an a d v e r s a r i a l  one,  most a t t o r n e y s  who 

p r a c t i c e  f a m i l y  law i n d i c a t e d  t h a t  they  t r y  to help

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



10?

t h e i r  c l i e n t s  r e s o l v e  t h e i r  d i f f e r e n c e s  and work 

c o o p e r a t i v e l y  to s e t t l e  the d i v o r c e .  T h i s  ph i losop hy  

was e xp r es se d  by the m a j o r i t y  o f  a t t o r n e y s  and judges  

i n t e r v i e w e d .  The f a c t  t h a t  a p p r o x i m a t e l y  90 per  cent  

of  a l l  d i v o r c e s  are  s e t t l e d  p r i o r  to the c o u r t  h e ar i n g  

i s  p a r t l y  i n d i c a t i v e  o f  t h a t  e f f o r t  toward

c o n c i l i a t i o n .  T h i s  emphasis  on r e s o l v i n g  d i f f e r e n c e s  

between d i v o r c i n g  spouses m i gh t  l e a d  many a t t o r n e y s  and 

j u d g e s  to  the b e l i e f  t h a t  d i v o r c i n g  c o u p l e s  would be 

ab l e  to  r e s o l v e  t h e i r  d i f f e r e n c e s  s u f f i c i e n t l y  to work 

out  a j o i n t  c u s t o d i a l  a r r ange me nt  which would b e n e f i t  

a l l  f a m i l y  members and f o c u s  on t h e i r  needs.  Thus,  i t  

i s  l i k e l y  t h a t  the d i s c u s s e d  d i f f e r e n c e s  among 

p r o f e s s i o n a l  p r a c t i c e  and p h i l o s o p h y  may account  f o r  

the d i f f e r i n g  b e l i e f s  o f  the a t t o r n e y s ,  j udges  and 

mental  h e a l t h  p r o f e s s i o n a l s .

F u r t h e r ,  i t  i s  the o p i n i o n  of  the w r i t e r  t h a t  

a n o t h e r  i mp o r ta n t  f i n d i n g  i n v o l v e s  the f a m i l y  which d i d  

not  s u c c e s s f u l l y  r e s o l v e  t h e i r  m a r i t a l  d i f f e r e n c e s .  

Whereas a l l  of  the o t h e r  f a m i l i e s  e n t e r e d  i n t o  the 

j o i n t  c u s t o d i a l  a r rangement  f r e e l y  and w i l l i n g l y ,  t h i s  

f a m i l y  was f o r c e d  i n t o  j o i n t  cust ody  a f t e r  a v e r y  

l e n g t h y ,  c o s t l y ,  and e m o t i o n a l l y  d r a i n i n g  c o u r t  b a t t l e ,  

over  the o b j e c t i o n  of  one o f  the spouses.  Such a 

b a t t l e  seemed to s o l i d i f y  and r e i n f o r c e  much of  the  

a n g e r ,  b i t t e r n e s s ,  and h u r t  which e x i s t e d  between the 

e x - s p o u s e s .  In a d d i t i o n ,  the d i v o r c e  had o n l y  been
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• f i n a l i z e d  -for -four months a t  the t ime o-f the  

i n t e r v i e w s ,  which had not  g i ven  much t ime -for those  

■fee l i ngs  to  s u b s i d e .  In c o n t r a s t ,  a l l  but  one o-f the  

o t h e r  - f a m i l i e s  had been d i v o r c e d  a t  l e a s t  two y e a r s ,  

and t h a t  p e r i o d  o-f t i me  seems to have been adequate -for 

them to  work out  and s e t t l e  t h e i r  d i - f - f e rences.  Thus,  

i t  i s  the r e s e a r c h e r ' s  b e l i e - f  t h a t  the combi nat ion  o-f 

the d i v i s i v e  c o u r t  b a t t l e  and the s h o r t  p e r i o d  of  t ime  

s i n c e  the d i v o r ce  was a key f a c t o r  r e s p o n s i b l e  f o r  the 

i n t e n s i t y  of  the d i sag r ee me n t  r e g a r d i n g  the j o i n t  

c u s t od y  a r ran g e me n t .  As K e l l y  ( 1 9 8 2 )  n o t e d ,  most of  

the f a m i l i e s  s t u d i e d  had a s u b s t a n t i a l  decrease in 

r e s e n t me nt  and b i t t e r n e s s  a p p r o x i m a t e l y  one year  a f t e r  

the d i v o r c e .  Thus ,  i t  i s  p o s s i b l e  t h a t  t h i s  f a m i l y  

mi ght  be more c o o p e r a t i v e  in a n o t h e r  y e a r ,  e s p e c i a l l y  

s i n c e  both of  the a d u l t s  were i n t e r e s t e d  in the w e l f a r e  

of  the c h i l d  and in the ma i n t enance  o f  a p o s i t i v e  

r e l a t i o n s h i p  between the  c h i l d  and the o t h e r  p a r e n t .

Personal  C o n c l us i o n s  Of The W r i t e r

Whi le  i t  i s  d i f f i c u l t  to  g e n e r a l i z e  f rom the  

r e s u l t s  o f  t h i s  s t u d y ,  the w r i t e r  b e l i e v e s  t ha t  c e r t a i n  

c o n c l u s i o n s  can be r eac h e d  about  the v i a b i l i t y  of  j o i n t  

c u s t o d y .  F i r s t ,  the ev i de n c e  seems c l e a r  t ha t  t h e r e  

a re  some f a m i l i e s  who can p r a c t i c e  and b e n e f i t  f rom a 

j o i n t  c u s t o d i a l ,  c o - p a r e n t i n g  a r r a n g e m e n t .  T h i s  s tudy  

c o r r o b o r a t e d  the f i n d i n g s  o f  s e v e r a l  o t h e r  r e se a r ch  

s t u d i e s  which showed t h a t  j o i n t  c u s t o d y  i s  v i a b l e  and
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w o r k a b l e .

Second,  i t  i s  i m po r t a n t  -for p r o f e s s i o n a l s  and 

f a m i l y  members to  u n d e rs t an d  t h a t  j o i n t  c u s t o d y  can 

mean many d i f f e r e n t  t h i n g s  t o  d i f f e r e n t  p e o p l e .  As 

me nt i one d  in the r e s u l t s ,  t h e r e  were as many d i f f e r e n t  

d e f i n i t i o n s  to j o i n t  c u s t ody  as t h e r e  were r e sp o n d en t s  

in the s t u d y .  Whi l e  the law d e f i n e s  j o i n t  c u s t o d y  in 

l e g a l  t e r m s ,  the p r a c t i c a l  a p p l i c a t i o n  o f  the  law seems 

to  v a r y  w i t h  r e s p e c t  to  f a m i l i e s .  I f  i t  i s  assumed 

t h a t  j o i n t  cust ody  i s  d e f i n e d  n a r r o w l y ,  and o n l y  

i n c l u d e s  50 -  50 p h y s i c a l  s h a r i n g  o f  the c h i l d  and

d e c i s i o n  making a u t h o r i t y ,  then t h e r e  i s  l i k e l y  to  be 

o n l y  a smal l  m i n o r i t y  o f  f a m i l i e s  who c ou l d

s u c c e s s f u l l y  a r r an g e  a d i v o r c e  w i t h  j o i n t  c u s t o d y .

Such p a r e n t s  would have t o  l i v e  near  each o t h e r  and be 

w i l l i n g  t o  work e x t r e m e l y  hard  a t  a c h i e v i n g  a 

s u c c e s s f u l  j o i n t  c u s t o d i a l  outcome.  However ,  i f  i t  is  

assumed t h a t  j o i n t  c u s t ody  c o u l d  mean any one of  an 

i n f i n i t e  number o f  p o s s i b l e  a r r a n g e m e nt s ,  then the  

w r i t e r  b e l i e v e s  t h a t  the v a s t  m a j o r i t y  o f  d i v o r c i n g  

c o u p l e s  c o u l d  deve lop and accompl i sh  a s uc c e s s f u l  j o i n t  

c u s t o d i a l ,  c o - p a r e n t i n g  a r r an g e me nt .  Each d i v o r c i n g

p a r e n t  woul d  need to  d e t e r m i n e  h i s / h e r  g o a l s  r e g a r d i n g  

a j o i n t  c u s t ody  a r r an g e m e nt ,  and then the two p a r e n t s  

c o u l d  work t o g e t h e r  f o r  the b e n e f i t  o f  a l l  f a m i l y

members.  F u r t h e r ,  i t  i s  the w r i t e r ' s  b e l i e f  t h a t  even 

angr y  c o u p l e s  who are  e x p e r i e n c i n g  an e m o t i o n a l l y
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p a i n f u l  d i v o r c e  c ou l d  be encouraged to a r r i v e  a t  a

r e as on a b l e  p l a n ,  s i n ce  a d u l t s  u s u a l l y  want  what  they  

deem to be b e s t  -for t h e i r  c h i l d r e n .

T h i r d ,  the w r i t e r  b e l i e v e s  t h a t  the major- 

s t u m b l i n g  b l oc k  which impedes more - f a m i l i e s  -from

u t i l i z i n g  j o i n t  cust ody  i s  the l ac k  o-f e d u c a t i o n  about

j o i n t  c u s t o d y .  The i n t e r v i e w s  d i s c o v e r e d  a s i g n i f i c a n t  

l ac k  of  knowledge among many o f  ti .= p r o f e s s i o n a l s  

r e g a r d i n g  j o i n t  cust ody  and i t s  p o t e n t i a l  a d v a n t a g e s .

T h i s  was e s p e c i a l l y  t r u e  among the mental  h e a l t h  

p r o f e s s i o n a l s  who were n o t  v e r y  w e l l  a c q u a i n t e d  w i t h  

the c o nc e p t .  In a d d i t i o n ,  a t t o r n e y s  who were l es s  

aware o f  the needs o f  the f a m i l y  d u r i n g  a d i v o r c e  a l s o  

seemed t o  l a c k  knowledge about  j o i n t  c us t od y .  On the 

o t h e r  hand,  a m a j o r i t y  o f  a t t o r n e y s  and j u d g e s ,  as w e l l  

as some o f  the mental  h e a l t h  p r o f e s s i o n a l s  seemed t o  be 

v e r y  w e l l  aware of  the f a c t o r s  a s s o c i a t e d  w i t h  j o i n t  

cust ody  and of  i t s  p o s s i b l e  a d vant ages  and

d i s a d v a n t a g e s .  I n d i v i d u a l s  c om p r is i n g  t h a t  group were  

the ones who were more 1 i k e l y  to recommend j o i n t  

c u s t o d y ,  a t  l e a s t  in some f o r m ,  and to r e c o g n i z e  i t s  

p o t e n t i a l  b e n e f i t  f o r  the  m a j o r i t y  o f  d i v o r c i n g  

f a m i l i e s .  Thus ,  j o i n t  c u s t o d y  e du ca t i on  seemed to  be a 

major  component in the b e l i e f  about  the v i a b i l i t y  of  

j o i n t  c u s t o d y .  T h e r e f o r e ,  i t  i s  the w r i t e r ' s  p o s i t i o n  

t h a t  more p r o f e s s i o n a l s  wou l d  encourage t h e i r  c l i e n t s  

to a t  l e a s t  a t t e m pt  a j o i n t  c u s t o d i a l  a r rangement  i f
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they  were b e t t e r  educated on the s u b j e c t .

F i n a l l y ,  t h i s  study has shown t h a t  j o i n t  cust ody  

can have many b e n e f i t s  to both p a r e n t s  and c h i l d r e n .  

Wh i le  the w r i t e r  acknowledges p o s s i b l e  d i f f i c u l t i e s  to  

j o i n t  c u s t o d y ,  and assumes t h a t  some f a m i l i e s  have 

n e i t h e r  t he  i n t e r e s t  nor the a b i l i t y  to  implement  a 

s uccess f u l  j o i n t  cust ody  p l a n ,  the w r i t e r  a l s o  b e l i e v e s  

t h a t  the b e n e f i t s  of  j o i n t  c u s t od y  f a r  outweigh any of  

the p o s s i b l e  d i f f i c u l t i e s  which have been a s s o c i a t e d  

w i t h  i t .  These p r i ma r y  b e n e f i t s  i n c l u d e ,  but  are not  

l i m i t e d  t o ,  the f o l l o w i n g :

1) the c h i l d < r e n ) ' s  knowledge t h a t  he /she  is  
s t i l l  l ov ed  by both p a r e n t s .

2)  the  c h i l d ( r e n ) ' s  c o n t i n u e d  access to  both 
p a r e n t s ,  on a r e g u l a r  b a s i s .

3)  the  c h i l d < r e n ) ' s  o p p o r t u n i t y  to  c ont i nue  
a r e l a t i o n s h i p  w i t h  each p a r e n t  t h a t  i s  as  
c l o se  t o  normal  as p o s s i b l e ;  one in which  
both p a r e n t s  c on t i nue  a i l  p a r e n t i n g  f u n c t i o n s  
and in which n e i t h e r  p a r e n t  i s  d e l e g a t e d  to  
the r o l e  o f  v i si  t o r .

4)  the  c h i l d ( r e n ) ' s  o p p o r t u n i t y  to avo i d  
choos ing  between two compet ing  p a r e n t s ,  s ince  
e v e r y  a c t  of  l o y a l t y  t oward  one par ent
a u t o m a t i c a l 1y has w i t h  i t  an a c t  of
d i s l o y a l t y  toward the o t h e r  p a r e n t .

5)  both  p a r e n t s '  o p p o r t u n i t y  t o  co n t i nu e  a 
normal  r e l a t i o n s h i p  w i t h  and a f r e e  and easy  
access  to  t h e i r  c h i l d ( r e n ) ,  and not  be 
d e l e g a t e d  to the r o l e  o f  v i s i t o r .

6)  bot h  p a r e n t s '  o p p o r t u n i t y  t o  pursue
i n d i v i d u a l  g o a l s ,  c a r e e r s ,  and 1 i ve s  w i t h o u t  
the burdens  t y p i c a l l y  a s s o c i a t e d  w i t h  s i n g l e  
p a r e n t  i ng,  and,

7)  the  o p p o r t u n i t y  f o r  a l l  f a m i l y  members to  
put  a s i d e  the d i f f e r e n c e s  which l ed  to the
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d i v o r c e  in the pas t  and work c o o p e r a t i v e l y  a t  
the task o-f c on t i n u e d  c h i l d  r e a r i n g  -for the  
■future .

In a d d i t i o n ,  the w r i t e r  b e l i e v e s  t h a t  j o i n t  

c u s t o d y ,  by e n cou rag i ng  and r e q u i r i n g  a c o o p e r a t i v e  

a t t i t u d e  between p a r e n t s ,  can a i d  a l l  f a m i l y  members to  

overcome the pa i n  and b i t t e r n e s s  of  a d i v o r c e  more 

q u i c k l y .  Wi th j o i n t  c u s t o d y ,  t here  c ou l d  be fewer  

c o u r t  b a t t l e s ,  which tend t o  r e i n f o r c e  the h o s t i l i t y  o f  

the d i v o r c i n g  c o u p l e .  F i n a l l y ,  as many d i f f e r e n t  

p e o p l e  have s a i d ,  j o i n t  c u s t o d y  p r ov i d e s  an o p p o r t u n i t y  

f o r  a couple  to  d i v o r c e  each other  but  not  the

ch i 1d r e n .

D i r e c t i o n s  For The Future  

Many t h i n g s  are s t i l l  necessary  f o r  the g r e a t e r  

u n d e r s t a n d i n g  and u t i l i z a t i o n  of  j o i n t  c u s t o d y .

F u r t h e r  r e se a r c h  i n t o  the e f f e c t s  of  j o i n t  c u s t o d y  on 

f a m i l y  members i s  c r i t i c a l  as a way of  t e s t i n g  the  

b e l i e f s  o f  the a u t h o r .  Not  o n l y  would r e p l i c a t i o n  

s t u d i e s  be h e l p f u l ,  but  l o n g i t u d i n a l  s t u d i e s  of  a 

l a r g e r  sample of  j o i n t  c u s t o d y  f a m i l i e s  would a l s o  g i ve

g r e a t e r  i n s i g h t  i n t o  the v i a b i l i t y  of  j o i n t  c u s t o d y .

W h i l e  t h e r e  have been o t h e r  r e c e n t  d o c t o r a l

d i s s e r t a t i o n s  r e g a r d i n g  j o i n t  custody (Abarbane l  , 1977;  

G r e i f ,  1979;  Nunan,  1980;  L u e p n i t z ,  1980; and S t e i n ma n ,

1 9 8 1 ) ,  t h e r e  has been v e r y  l i t t l e  r esearch  o f  a formal  

n a t u r e  on j o i n t  cust ody  and i t s  p r a c t i c e s  and e f f e c t s  

on the p a r t i e s  i n v o l v e d .  One design t h a t  wou l d  be
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e x t r e m e l y  i m p o r t a n t  would be to  s t u d y  whe t her  or  not

h o s t i l e  j o i n t  c u s t ody  - f a m i l i e s  c ou l d  beg i n  to  work more

c o o p e r a t i v e l y  o ver  a p e r i o d  o-f t i m e ,  such as one or  two

y e a r s ,  and t hu s  ga i n  the b e n e f i t s  a t t r i b u t e d  t o  j o i n t  

cust ody .  A n o t h e r  p o s s i b l e  des i gn  woul d  be a s t u d y  to  

a s c e r t a i n  i f  t h e r e  i s  a d i f f e r e n c e  as to  whe t her

f a m i l i e s  w i t h  j o i n t  cust ody  or  w i t h  s o l e  c u s t ody  and 

v i s i t a t i o n  a r e  more l i k e l y  to  r e t u r n  to  c o u r t  to  s e t t l e  

d i f f e r e n c e s .  A t h i r d  p r a c t i c a l  s t u d y  would be to  

de t e r mi ne  the e f f e c t s  o f  j o i n t  c u s t od y  on c h i l d

s u p p o r t ,  and wh e t h e r  f a t h e r s  w i t h  j o i n t  c u s t ody  are

more l i k e l y  to  m a i n t a i n  c h i l d  s u p p o r t ,  w i t h  f e wer

problems and f o r  a l o n g e r  p e r i o d  o f  t i m e ,  than f a t h e r s  

w i t h o u t  j o i n t  c u s t o d y .  F i n a l l y ,  a more d i f f i c u l t ,  but  

s t i l l  u s e f u l  s t u d y  would be to  measure the e f f e c t  of

j o i n t  c u s t o d y  on a c h i l d ' s  h a p p i n e s s ,  s e l f  es t eem,  and

l a t e r  success  in l i f e .

A n o t h e r  i m po r t a n t  a re a  i s  l e g i s l a t i v e .  At  the

t ime o f  t h i s  w r i t i n g ,  t h e r e  were o n l y  n i ne  s t a t e s  t h a t  

had passed l aws  s p e c i f i c a l l y  e nc o u r a g i n g  or a u t h o r i z i n g  

j o i n t  c u s t o d y  f o r  c o u p l e s  d i v o r c i n g  in those s t a t e s .  

Whi l e  c o u r t  r u l i n g s  in some s t a t e s  w i l l  a l l o w  j o i n t

cust ody  in those  s t a t e s ,  i t  i s  s t i l l  a r a t h e r  r a r e  

occur r ence  u n l e s s  b o l s t e r e d  by l e g i s l a t i v e  a c t i o n .  

Thus,  i f  more s t a t e  l e g i s l a t u r e s  c o u l d  debat e  the pros  

and cons of  j o i n t  c u s t o d y ,  based on f a c t u a l

i n f ormat  i o n ,  i t  i s  t h i s  w r i t e r ' s  be l i e f  t h a t  t he y  wou1d
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pass laws a u t h o r i z i n g  t h e i r  c o u r t s  to  g r a n t  j o i n t  

cust ody  in a d i v o r c e .  T h i s  would  not  o n l y  p r o v i d e  the  

obv i ous  b e n e f i t  t h a t  more - f a m i l i e s  who know about  and 

d e f i n i t e l y  want  t o  u t i l i z e  a j o i n t  c us t ody  s i t u a t i o n  

cou l d  do so ,  but  t h e r e  would be the added bene- f i t  

through e d u c a t i o n  and more w i d e s p r e a d  use of  j o i n t  

cust ody  f o r  those f a m i l i e s  who m i gh t  never  have known 

about  or c o n s i d e r e d  i t .

As has been n o t e d ,  the w r i t e r  b e l i e v e s  t h a t  a 

major  n e c e s s i t y  i s  f o r  more e d u c a t i o n  r e g a r d i n g  j o i n t  

c u s t o d y .  A t t o r n e y s ,  through t h e i r  v a r i o u s  l e g a l  

a s s o c i a t i o n s ,  as w e l l  as in law s c h o o l s ,  need to l e a r n  

about  j o i n t  c u s t o d y ,  i t s  p r a c t i c a l  a d v a n t a g e s ,  and ways 

to encourage  t h e i r  c l i e n t s  t o  u t i l i z e  i t .  S i m i l a r l y ,  

mental  h e a l t h  p r o f e s s i o n a l s  who work w i t h  d i v o r c i n g  

f a m i l i e s  need to l e a r n  more about  j o i n t  custody and to  

deve l op  an o r i e n t a t i o n  t h a t  can h e l p  d i v o r c i n g  f a m i l i e s  

overcome t h e i r  d i f f e r e n c e s  and work toward a m u t u a l l y  

a g r e e a b l e  d i v o r c e  a r r ange me nt ,  for- e v e r y o n e ' s  b e n e f i t .  

Judges need to  r e c o g n i z e  the b e n e f i t s  a t t r i b u t e d  to  

j o i n t  cu s t od y  and take a more a c t i v e  i n t e r e s t  in the  

d i v o r c e s  in t h e i r  cour t r oom,  so t h a t  t hey  can encourage  

g r e a t e r  knowledge about  and more w i d e s pr e a d  use of  

j o i n t  c u s t o d y ,  f o r  the best  i n t e r e s t s  of  the c h i l d r e n .  

As s t a t e d  in the M i c h i g a n  j o i n t  c u s t ody  law,  " the c ou r t  

SHALL g r a n t  j o i n t  c u s t o d y " ,  u n l e s s  i t  i s  found not  to  

be in the b e s t  i n t e r e s t s  of  the c h i l d .  Judges,  i f  more
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knowl e dge ab l e  on the s u b j e c t ,  c o u l d  b e t t e r  r e c o g n i z e  

those cases  in which i t  i s  t o  the  c h i l d ' s  bene- f i t  -for 

h i s / h e r  p a r e n t s  to  have j o i n t  c u s t o d y .  F i n a l l y ,  i t  i s  

e s p e c i a l l y  i mp o r ta n t  t h a t  the p u b l i c  become more aware  

o-f j o i n t  c us t od y ,  i t s  a d v a n t a g e s  and d i s a d v a n t a g e s .  

For  i t  i s  o n l y  through an in-formed p u b l i c  t h a t  r a t i o n a l  

d e c i s i o n s  can be made.  As more and more people  become 

aware o-f the o p t i o n  of  j o i n t  c u s t o d y  and i t s  p o t e n t i a ’ 

a d v a nt a g e s  to  a l l  f a m i l y  members,  i t  i s  the w r i t e r ' s  

b e l i e f  t h a t  the v a s t  m a j o r i t y  o f  d i v o r c i n g  f a m i l i e s  

w i l l  a t t e m p t  some form of  i t .

T h i s  l ea d s  to the f i n a l  change proposed by t h i s  

w r i t e r .  The r e  needs to  be a fundamenta l  s h i f t  in 

d i v o r c e  law f rom a b a s i c a l l y  a d v e r s a r i a l  to an 

e s s e n t i a l l y  c o o p e r a t i v e  p h i l o s o p h y .  I n h e r e n t  in the 

a d v e r s a r i a l  d i v o r c e  system i s  the  c o m p e t i t i o n  between  

two compet ing  p a r t i e s ,  each t r y i n g  t o  " w i n “ what he / she  

w a n t s .  Whenever someone w i n s  something in a 

c o m p e t i t i v e  d i v o r c e ,  everyone  l o s e s .  T h i s  is

e s p e c i a l l y  t r u e  f o r  l o n g ,  drawn out  c h i l d  c u s t o d y  

b a t t l e s  between two compet ing  p a r e n t s .  As one of  the  

j ud g e s  who was i n t e r v i e w e d  s a i d ,  " i f  you r e a l l y  want  to  

d e s t r o y  a c h i l d ,  . . .  put  him in the j u d i c i a l  system 

w i t h  a d i v o r c e  b a t t l e  t h a t  i s  g o i ng  to l a s t  f o r  f o u r  

y e a r s .  I f  the d i vo r ce  i s  i n e v i t a b l e ,  get  i t  over  w i t h  

in a few months,  f o r  e v e r y o n e ' s  s a k e . "  R e c e n t l y ,  the 

M i c h i g a n  l e g i s l a t u r e  passed a n o t h e r  new law which
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mandates County F r i e n d s  o-f the C o u r t  t o  encourage  

d i v or ce  m e d i a t i o n  around the issue o f  c h i l d  cust ody .  

(House B i l l  4870 )  Recogni z ing  t h a t  l e n g t h y  cour t  

b a t t l e s  h u r t  e v e r y o n e ,  i t  was the hope of  the 

l e g i s l a t u r e  t h a t  t h i s  new law would d i s c o u r a g e  f i g h t i n g  

and promote c o o p e r a t i o n  between d i v o r c i n g  p a r e n t s .  

Whi l e  i t  does not  mandate t h a t  f a m i l i e s  u t i l i z e  d i vor ce  

m e d i a t i o n ,  and no law could  e ve r  f o r c e  p a r en t s  to  

coopera t e  i f  t h e y  a r e  u n w i l l i n g  t o ,  i t  p r o v i d e s  a c l e a r  

message f rom the s t a t e  t h a t  c o o p e r a t i o n  i s  p r e f e r a b l e  

to a d v e r s a r i a l  l i t i g a t i o n  in d i v o r c e  pr oceed i ngs .  

Mi ch i gan  i s  in the f o r e f r o n t  o f  t h i s  a p p a r e n t l y  

emerging t r e n d ,  b e i ng  the o n l y  s t a t e  aside  from 

C a l i f o r n i a  t o  pass such a law.

Al ong  w i t h  t h i s  l e g i s l a t i v e  t r e n d ,  there  i s  a 

n a t i o n a l  move t o  encourage more d i v o r c e  me d i a t i o n  and 

d i v o r c e  c o u n s e l i n g  r a t h e r  than d i v o r c e  l i t i g a t i o n .  The 

A s s o c i a t i o n  o f  D i v o r c e  M e d i a t o r s  i s  proposing

g u i d e l i n e s  f o r  the t r a i n i n g  of  d i v o r c e  m e d i a t o r s ,  and 

the A s s o c i a t i o n  o f  C o n c i l i a t i o n  C o u r t s  i s  encouraging  

more d i v o r c e  m e d i a t i o n  through the c o u r t s  and F r i e n d  of  

the Cour t  c l i n i c s .  Many a t t o r n e y s ,  j u d g e s ,  and mental  

h e a l t h  p r o f e s s i o n a l s  have a l s o  proposed t h a t  d i vor ce  be 

removed e n t i r e l y  f rom the a d v e r s a r i a l  c o u r t  process,  

v i a the e s t a b l  i shment of  f a m i 1y c o u r t s  wh i ch w i 11 be 

s p e c i f i c a l l y  a imed a t  a c h i e v i n g  more c oo p e ra t i v e  

d i v o r c e s  f o r  the b e n e f i t  of  a l l  f a m i l y  members.  In
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M i c h i g a n ,  the Mi ch i gan  Counci l  -for F a m i l y  and D i vorce  

M e d i a t i o n  was r e c e n t l y  formed to  promote d i vo r ce  

m e d i a t i o n  and deve l op  t r a i n i n g  f o r  d i v o r c e  m e d i a t o r s .  

I t  i s  a m u l t i - d i s c i p l i n a r y  o r g a n i z a t i o n ,  i n c l u d i n g  

a t t o r n e y s  and mental  h e a l t h  p r o f e s s i o n a l s  who would  

l i k e  to  see a change in the way d i v o r c e  i s  processed.

As was not ed  a t  the b e g i n n i n g  o f  t h i s  s t ud y ,  

e s p e c i a l l y  in t h a t  d i v o r c e  has r eached  epidemic  

p r o p o r t i o n s ,  d r a s t i c  s t e p s  need to  be taken to ensure  

t h a t  a l l  the v i c t i m s  of  d i v o r c e ,  e s p e c i a l l y  the  

c h i l d r e n ,  have e v e r y  p o s s i b l e  s a f e g u a r d  to t h e i r  

emot i ona l  and m a t e r i a l  w e l l - b e i n g .  I t  i s  the w r i t e r ' s  

b e l i e f  t h a t  f u r t h e r  r e s e a r c h ,  l e g i s l a t i v e  change,  

d i v o r c e  m e d i a t i o n ,  and e du ca t i on  about  the b e n e f i t s  o f  

j o i n t  c u s t o d y  are  impor t ant  s t e p s  t owar d  e nsur i ng  a 

h e a l t h i e r  a d j u s t me nt  to the i n c r e a s i n g  number of  

d i v o r c e s  in the U n i t e d  S t a t e s .
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